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From: Marcela Escobar-Eck

To: david.hasemyer@uniontrib.com
cc: Biagi, George; Waring, Jim
BC: Temple, Jeannette

Date: 1/29/2007 10:36:36 AM
Subject: Sunroad timeline

Dave:

Attached is a time line that shows the history of the overall project as weel as specifically the Sunroad 12 building. We
have made copies for you of the main documents that we reference within the time line. There are over 10 boxes on
this project and I am happy to go over any other document sthat you might want to review on this project. Just let me
know if there is anything else that you need after you ook through this information.

You know how to find me.
--Marcela

Marcela Escobar-Eck

Director

Development Services Department
Office of the Mayor

City of San Diego

mescobareck@sandiego.gov
619-446-5039

1222 First Avenue, MS 501
San Diego, CA 92101

Attachments: SUNROAD CENTRUM-12 TIMELINE_final_072607.pdf

file://C:\Documents%20and%20Settings\maguirre\Local%20Settings\Temp\_agv000F\Sun... 5/11/2007
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THE CITY OF SAN DIEGO, CALIFORNIA
MINUTES FOR REGULAR COUNCIL MEETING
CF
TUESDAY, DECEMRER 2, 1997
AT S5:00 A.M.
IN THE COUNCIL CHAMBERS - 12TH FLOOR

CHRONOLOGY OF THE MEETING:

L ey

The meeting was called to order by Mayor Golding at 10:06 a.m.

Frank Belock, Director of Engineering and Capital Projects, gave
a presentation regarding the City's preparations for the upcoming
winter relating to the climatic condition El1 Nino may bring to
the region. Mr. Belock informed Council of the work going on in
the field, infrastructure, and flood-way improvements. Chris
Bach, Coordinator of the Emergency Operation's Center also gave
information as to the City's preparedness for emergency
situations. He said the five areas of focus that City Disaster
Preparedness has been working on are training for first
responders, community outreach, public information, command in
control, and outside resources.

Mayor Golding recessed the meeting at 11:12 a.m. to convene the
Redevelopment Agency. The meeting was reconvened by Mayor
Golding at 11:15 a.m. with Council Member Mathis not present.
The meeting was recessed by Mayor Golding at 12:08 p.m. to
reconvene at 2:00 p.m.

The meeting was reconvened by Mayor Golding at 2:09 p.m. with
Council Members Mathis, Kehoe and Vargas not present. Mayor
Golding recessed the meeting at 4:05 p.m. to reconvene the
Redevelopment Agency. The Council Meeting was reconvened by
Mayor Golding at 4:07 p.m. with Council Member Mathis not
present. Deputy Mayor Warden recessed the meeting at 4:42 p.m.
to reconvene the Redevelopment Agency. The Council Meeting was
reconvened by Deputy Mayor Warden at 4:45 p.m. with Mayor Golding
and Council Members Mathis and Wear not present. Deputy Mayor
Warden adjourned the meeting at 4:47 p.m.

ATTENDANCE DURING THE MEETING:

(M) Mayor Golding-present

(1) Council Member Mathis-excused by R-289588
(Death of father)



P

ADOPT THE ORDINANCE. Second by Wear. Passed by the
following vote: Mathis-not present, Wear-yea, Kehoe-vea,
Stevens-yea, Warden-yea, Stallings-yea, McCarty-vyea,
Vargas-yea, Mayor Golding-yea.

* ITEM-54:

SUBJECT: Matter of the New Century Center Development Plan -
Proposed Redevelopment of the Kearny Mesa General
Dynamics Site in the Kearny Mesa Community Plan Area.
(Kearny Mesa Community Area. District-6.)

CITY COUNCIL'S RECOMMENDATION:

Adopt the following ordinances which were introduced on

11/18/97. (Council voted 5-0):
Subitem-A: {0-98-383) ADOPTED AS ORDINANCE ©-18447 ({(New
Series)

Incorporating the Kearny Mesa General Dynamics property
into the CA, M-1A and 0S-TDR Zones.

Subitem-B: (0-98-40) ADOPTED AS ORDINANCE 0-18448 (New
Series)

Approving the Development Agreement between the City of
San Diego and General Dynamics Properties, Inc.

FILE LOCATION: Subitems A,B: LAND-Kearny Mesa
Community Plan Area CONT FY98-1
COUNCIL ACTION: (Tape location: B187-319.)

CONSENT MOTION BY WARDEN TO DISPENSE WITH THE READING AND
ADOPT -THE ORDINANCES. Second by Wear. Passed by the
following vote: Mathis-not present, Wear-yea, Kehoe-yea,
Stevens-yea, Warden-yea, Stallings-yea, McCarty-yea,
Vargas-yea, Mayor Golding-yea.

* ITEM-100:

SUBJECT: Inviting Bids for the Sidewalk and Curb/Gutter
Replacement City Wide "C-15".

CITY MANAGER'S RECOMMENDATION:



(0-98-39)
ORDINANCE NUMBER 0-18447 (NEW SERIES)
ADOPTED ON DECEMBER 2, 1997
AN ORDINANCE INCORPORATING THE KEARNY MESA
GENERAL DYNAMICS PROPERTY LOCATED IN THE CITY
OF SAN DIEGO, CALIFORNIA, INTO THE CA, M-1A AND
OS-TDR ZONES, AS DEFINED BY SAN DIEGO MUNICIPAL
CODE SECTIONS 101.0428, 101.0436, AND 101.0405
RESPECTIVELY.
BE IT ORDAINED, by the Council of The City of San Diego, as follows:
Section 1. That the Kearny Mesa General Dynamics property located in The City of San
Diego, California, within the boundary of the district designated M-IB on Zone Map Drawing No.
B-4056, a copy of which is attached hereto, filed in the office of the City Clerk as Document No.
OO0-18447, be and is hereby incorporated into the CA, M-1A and OS-TDR Zones, as provided on
Zone Map Drawing No. B-4056, as such zones are described and defined by San Diego Municipal
Code Sections 101.0428, 101.0436, and 101.0405 respectively.
Section 2. That all other prior ordinances of The City of San Diego be and they are
hereby repealed insofar as the same conflict herewith.
Section 3. This ordinance shall take effect and be in force on the thirtieth (30th) day from

and after its passage, and no building permits for development inconsistent with the provisions of

this ordinance shall be issued unless application therefor was made prior to the date of adoption
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of this ordinance.

APPROVED: CASEY GWINN, City Attorney

By

Prescilla Dugard
Deputy City Attorney

PD:cdk

11/03/97
Or.Dept.Dev.Svcs.
Case No0.96-0165
0-98-39
Form=rezxo.frm
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(0-98-40)
ORDINANCE NUMBER 0-18448 (NEW SERIES)
ADOPTED ON DECEMBER 2, 1997
AN ORDINANCE APPROVING THE DEVELOPMENT
AGREEMENT BETWEEN THE CITY OF SAN DIEGO AND
GENERAL DYNAMICS PROPERTIES, INC.

WHEREAS, General Dynamics Properties, Inc. ("Owner") is the owner or equitable
owner of that certain real property consisting of approximately 232 acres located within the
Kearny Mesa community planning area; and

WHEREAS, The City of San Diego, a charter city, is authorized pursuant to Government
Code Sections 65864 - 65869.5 to enter into binding development agreements with persons
having legal or equitable interests in real property for the development of such property in order
to establish certainty in the development process. The City further enters into this Development
Agreement pursuant to its Charter and self-rule powers and San Diego Municipal Code Sections
111.0901 et seq.; and

WHEREAS, the parties desire to enter into this Development Agreement relating to the
above-described real property in conformance with the provisions of the Government Code in
order to achieve the development of private land uses together with the provision of public
services, public uses, and urban infrastructure all in the promotion of the health, safety, and
general welfare of the City of San Diego; and

WHEREAS, the property is located within the boundaries of the Kearny Mesa community
planning area. This community plan was amended by the Council on November 18, 1997, by

Resolution No. R-289452. In conjunction with the amendment of the community plan, the
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Council certified the information contained in the Environmental Impact Report and approved the
findings of the environmental document in compliance with the California Environmental Quality
Act 0f1970; and

WHEREAS, development of the subject property will be in conformance with the Kearny
Mesa Community Plan, the CA, M1-A, and OS-TDR Zones, and the New Century Center Project
Master Plan and approvals (LDR No. 96-0165) including a Planned Commercial Development
Permit, Planned Industrial Development Permit, Vesting Tentative Map, Resource Protection
- Permit, and the New Century Center Development Standards and Design Manual. The
environmental effects of development permitted pursuant to the agreement were addressed in
Environmental Impact Report No. 96-0165 which has been certified by the City; and

WHEREAS, because of the complexities of financing the urban infrastructure, certainty in
the development process is desirable. The phasing, timing and development of the public
infrastructure including, but not limited to, parks, libraries, fire stations, transportation facilities,
sewer and water facilities, other utilities, and open space maintenance necessitates a significant
commitment of resources, planning and effort by property owners and the City in order for the
public facilities financing to be successfully completed. Accordingly, in return for the
participation and commitment to provide a pro rata share of public facilities and the significant
contribution of private resources for public purposes, the City in return desires to make a
commitment for certainty in the development process; and

WHEREAS, pursuant to the terms of the Development Agreement, Owner will provide
substantial public improvements and benefits to the City including participation in the Kearny
Mesa Public Facilities Financing Plan. In consideration of the public improvements and benefits

to be provided by Owner pursuant to the Development Agreement, in consideration of Owner's
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agreement to finance public facilities, and in order to strengthen the public planning process and
reduce the economic costs of development, by the Development Agreement the City intends to
give Owner assurance that Owner can proceed with the development of the subject property for
the term of the Development Agreement pursuant to the Development Agreement; and

WHEREAS, on October 23, 1997, the Planning Commission of The City of San Diego,
after giving notice pursuant to Government Code Sections 65854, 65854.5, 65856, and Section
105.0103 of the San Diego Municipal Code held a public hearing on the application for the
Development Agreement and recommended approval of same; and

WHEREAS, the Council of The City of San Diego, after providing public notice as
required by Iav‘}, held a public hearing on Owner's application, wherein all persons desiring to be
heard were heard, and pursuant to said public hearing the Council recommended approval of the
Development Agreement; and

WHEREAS, the Council finds that the Development Agreement is consistent with the
Progress Guide and General Plan and the Kearny Mesa Community Plan, as well as all other
applicable policies and regulations of The City of San Diego; and

WHEREAS, the Council has reviewed and considered the Development Agreement and
determined the content of the Development Agreement to be complete and correct; NOW,
THEREFORE,

BE IT ORDAINED, by the Council of The City of San Diego, as follows:

Section 1. The Council finds and determines the facts stated above to be true.

Section 2. The Council further finds with respect to the Development Agreement that:

A. It 1s consistent with the objectives, policies, programs and uses

specified in the Progress Guide and General Plan and the Kearny Mesa Community
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Plan.

B. It will not be detrimental to the public health, safety and general
welfare.
C. It will promote the orderly development of property or the preservation

of property values in accordance with good land use practice,

Section 3. The Council hereby approves the General Dynamics Properties, Inc.
Development Agreement, a copy of which is on file in the office of the City Clerk as Document
No. OO-18448, and authorizes and directs the City Manager to execute said Development
Agreement in the name of The City of San Diego not later than 15 days following the effective
date of this ordinance. Failure of Owner to execute the Development Agreement within 30 days,
shall render this action null and void. The City Clerk is directed to record said Development
Agreement and this ordinance with the County Recorder of San Diego County within ten days
after its execution.

Section 4. This ordinance shall take effect and be in force on the thirtieth day from and

after its passage.

APPROVED: CASEY GWINN, City Attorney

By
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Prescilla Dugard
Deputy City Attorney

PD:cdk

11/05/97
Or.Dept:Dev.Svcs.
0-98-40
Form=devagro.frm
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Linwood Street proposed for vacation totals .149 acres and is
located in the Uptown Community Planning Area. In 1997, the
Uptown Planners recommended against the vacation by a vote of 10-
0, with no conditions. They believed it did not meet the
requirements of the Community Plan. Staff believes that the
proposed vacation does meet the reguirements of the Uptown
Community Plan. On December 2, 19938, the Planning Commission
voted 5-0 in favor of the vacation, recommending that a building
restriction easement be included over the area proposed for
vacation. Staff believes the building restriction easement is
redundant because the vacated area will be significantly
encumbered by general utility easements described below.

The applicant is requesting the vacation without a building
restriction easement, in order to facilitate the construction of
his proposed driveway. The area of Linwood Street proposed for
vacation contains public sewer and SDG&E facilities, for which
general utilities easements will be reserved as a condition of
the vacation. Staff recommends that the right-of-way be vacated
conditioned upon the reservation of general utilities easements,
the installation of a curb cut to provide access, and a cut-and-
plug of the water main in Keating Street.

FINDINGS: Staff review has indicated that the right-of-way may
be vacated because the four required findings for vacation can be
made .

FISCAL IMPACT:

None. All costs have been paid for by the applicant.
Culbreth-Graft/Haase/GH

FILE LOCATION: STRT-J-2916 (39)

COUNCIL ACTION: (Tape location: A301-376.)

Hearing began at 11:30 a.m. and halted at 11:35 p.m.
MOTION BY WEAR TO ADOPT. Second by Kehoe. Passed by the
following vote: Mathis-yea, Wear-yea, Kehoe-yea,

Stevens-yea, Blair-yea, Stallings-yea, McCarty-vyea,
Vargas-yea, Mayor Golding-yea.

ITEM-331: San Diego Spectrum.

Matter of approving, conditionally approving, modifying
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or denying the proposed 1) Lennar Project (99-126%8) -
VIM/Master Plan Amendment to revise the lot and
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street configuration on Phase 3 & 4 of TM-96-0165;
revise the New Century Center Master Plan to reflect
the new design of Market Square/Planning Area 22; and
vacate Irrevocable Offer to Dedicate for the old Market
Square configuration: 2) FF Development (99-0508) - A
Planned Residential Development permit, a Rezone for CA
to R-1500, a Tentative Parcel Map, an Amendment to the
Kearny Mesa Community Plan, the New Century Master Plan
and the New Century Center Development Agreement to
allow 448 multi-family residential units. The property
is bounded by Clairemont Mesa Boulevard to the north,
SR 163 and Kearny Villa Road to the west, Ruffin Road
to the east, and Balboa Avenue to the south. TM-96-
0165 (San Diego Spectrum)

(99-1269 & 99-0509. Kearny Mesa Community Plan Area.
District-6.)

CITY MANAGER'S RECOMMENDATION:

Adopt the following resolutions in subitems A, B, and J;
adopt the resolution in subitem E to grant the map; adopt
the resolution in subitem F to grant the map; adopt the
resolution in subitem G to grant the amendment to the
permit; adopt the resolution in subitem H to grant the
permit; and introduce the ordinances in subitems C, D, and
I:

Subitem-A: (R-2001-437) ADOPTED AS RESOLUTION R-293925

Adoption of a Resolution certifying that the
information contained in Addendum to an Environmental
Impact Report (EIR) LDR-99-1269, dated July 6, 2000,
Addendum to EIR-96-0165, has been completed in
compliance with the California Environmental Quality
Act of 1970 and State CEQA guidelines, and that said
Addendum to EIR-96-0165 reflects the independent
judgment of the City of San Diego as Lead Agency;
Stating for the record that the Addendum to EIR-96-0165
has been reviewed and considered by the Council prior
to approving the project.

Subitem-B: (R-2001-438) ADOPTED AS RESOLUTION R-293926

Adoption of a Resolution approving the requested
amendments to the Kearny Mesa Community Plan and the
Progress Guide and General Plan related to the New
Century Center Master Plan.
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Subitem-C: (0-2001-50) INTRODUCED, TO BE ADOPTED ON
OCTOBER 16, 2000

Introduction of an Ordinance changing 10.40 acres and
9.20 acres, located in the Kearny Mesa Community Plan
Area, in the City of San Diego, California, from the CAa
and M-1B zones, respectively, to the R-1500 zone, as
defined by San Diego Municipal Code Section 101.0410;
and repealing Ordinances No. 0-12342 (New Series),
adopted May 1, 1978, and No. 0-18447 (New Series),
adopted December 2, 1997, of the Ordinances of the City
of San Diego insofar as the same conflict herewith.

Subitem-D: (0-2001-51) INTRODUCED, TO BE ADOPTED ON
: OCTOBER 16, 2000

Introduction of an Ordinance changing 11.90 acres,
located in the Kearny Mesa Community Plan Area, in the
City of San Diego, California, from the CA zone to the
M-1B zone, as defined by San Diego Municipal Code
Section 101.0435.2; and repealing Ordinance No. 0-18447
(New Series), adopted December 2, 1997, of the
Ordinances of the City of San Diego insofar as the same
conflict herewith.

Subitem-E: (R-2001- ) GRANTED MAP, ADOPTED AS
RESOLUTION R-283927

| Adoption of a Resolution granting or denying Vesting
Tentative Map (VIM) 99-1265.

Subitem-F: (R-2001- ) GRANTED MAP, ADOPTED AS
RESOLUTION R-293S328

\deption of a Resolution granting or denying Tentative
Parcel Map (TPM) 99-0509.

Subitem-G: (R-2001- ) GRANTED PERMIT, ADOPTED AS
RESOLUTION R-283929

Adoption of a Resolution granting or denying the
Planned Industrial Development/Planned Commercial
Development (PID/PCD) Permit Amendment No.-99-1269 that
amends PID/PCD Permit No. 96-0165.
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Subitem-H: (R-2001- ) GRANTED PERMIT, ADOPTED AS

RESOLUTION R-283930

Adoption of a Resolution granting or denying Planned
Residential Development Permit No.-93-0509 for 448
multi-family residential units.

Subitem-I: (0-2001-54) INTRODUCED, TO BE ADOPTED ON

OCTOBER 16, 2000.

Introduction of an Ordinance approving the amendment to
the New Century Center Development Agreement between
the City of San Diego and LNR Kearny Mesa, Inc.

Subitem-J: (R-2001-439) ADOPTED AS RESOLUTION R-293931

Adoption of a Resolution summarily vacating Irrevocable
Offer of Dedications and slope easements with Map
13826, Map 13827 and Map 135980, as provided for under
Public Streets, Highways and Service Easements Vacation
Law, Section 8330 et.-seq. and under California
Government Code, Section 66434(qg).

OTHER RECOMMENDATIONS:

Planning Commission on August 17, 2000, voted 5-0 to
approve; no opposition. -

Motion by Anderson to recommend to the City Council that
they approve Staff’s revised recommendations as outlined in
their memo dated August 11, 2000 regarding residential
options and a new parking lot design, along with the
following additional conditions:

1.

2.

Residential emphasis mixed use requirement south of the
commons under the current zones on Lot 6;

In the negotiated Development Agreement that they
pursue with the applicants, affordable housing density
bonuses, not in lieu of the units that are permitted,
but in addition to the units that are permitted as
there is an opportunity to add additional housing,
shared parking and transit credits to reduce the cost
to the developers to provide the housing. Also because
there is a demand for the housing given the service
jobs in Kearny Mesa and within the project itself
including the hospital and hotel.
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3. Ensure that there is access to the west that is done
with similar frequency in a similar manner to that to
the north.

Ayes: Steele, Anderson, Brown, Stryker, White
Not present: Butler, Skorepa

The Kearny Mesa Community Planning Group has recommended
approval of the project.

SUPPORTING INFORMATION:

The New Century Center project (96-0165) is generally bounded by
Clairemont Mesa Boulevard to the north, State Route 163 (SR-163)
and Kearny Villa Road to the west, Ruffin Road to the east, and
Balboa Avenue to the south.

The original project was approved on November 18, 1987, and
consisted of a mixed-use retail, commercial and
industrial/business park development. The principal features of
the project included a planned commercial, retail, and
entertainment use area located on the western side of the
property facing Kearny Villa Road; a planned industrial and
business park area located on the eastern side of the Property
facing Ruffin Road; a system of roadways linking the retail and
entertainment use area on the western side of the property to the
industrial and business park area on the eastern side of the
Property; a Market Sqguare amenity in the center of the property;
retention of approximately 7 acres of the existing Missile Park
in the northeast corner of the property; and retention of
approximately four acres in the southeast corner of the property
as a vernal pool conservation area.

On August 5, 1599, the Planning Commission initiated a Community
Plan Amendment to allow consideration of residential use in place
of a portion of commercial and industrial use. Two workshops
have been conducted to discuss the specific changes to the
approved plan, one on February 24, 2000, and one on May 11, 2000.

At the July 20, 2000 hearing, Planning Commission raised a number
of issues including the amount of residential use, residential
density, affordable housing, the commitment to retail use, the
lack of an urban feeling to the project, the lack of commercial-
regidential mixed-use, the location of utilities, and the design
of parking areas. The commission continued the hearing to August
17, 2000, and asked staff to consider these and return with an
analysis and potential project alternatives.



Minutes of the Council of the City of San Diego
for the Regular Meeting of Tuesday, October 3, 2000 Page 19




Minutes of the Council of the City of San Diego
for the Regular Meeting of Tuesday, October 3, 2000 Page 20

At the August 17, 2000 hearing, staff recommended the addition of
residential use as a permitted use in the Mixed-use Commercial
area of the plan and allowing the residential development in
Planning area 3B to exceed the proposed 448 units. Up to 550
dwelling units in addition to the 448 units proposed in the
residential portion of the plan would be permitted subject to the
approval of a Planned Residential Development Permit decided in
accordance with Process 4 for a maximum of 998 units.

FISCAL IMPACT:

None.

All costs associated with the processing of this project are paid
from a deposit account maintained by the applicant. The
Extraordinary Benefits required through the original Development
Agreement will continue to be assured through the amended
Development Agreement.

Loveland/Haase/fzm

LEGAL DESCRIPTION:

The proposed projects consist of two separate but interrelated
proposals with the New Century Center Master Plan area, which
consists of approximately 244 acres generally bounded by Kearny
Villa Road to the west, Clairemont Mesa Boulevard to the north,
Ralboa Avenue to the south, and Ruffin Road to the east, in the
Kearny Mesa Community Planning Area (see Figure 1, Location Map,
Addendum to an Environmental Impact Report, LDR No. 99-1269) .
The current proposals would affect approximately 73 acres within
the western portion of the Master Plan area.

Figure 2 (Addendum to an Environmental Impact Report, LDR No. 99-
1269) represents the existing New Century Center Master Plan Land
Use Plan. The New Century Center project (96-0165) 1is generally
bounded by Clairemont Mesa Boulevard to the north, State Route
163 (SR-163) and Kearny Villa Road to the west, Ruffin Road to
the east, and Balboa Avenue to the south.

FILE LOCATION: Subitems A,B.,E,F,G,H: LAND-Kearney Mesa
(10)
Subitems C,D,I: None.
Subitem J: DEED F-7865

COUNCTIL ACTION: (Tape location: B096-322.)
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Hearing began at 11:57 a.m. and halted at 12:14 p.m.

MOTION BY STALLINGS TO ADOPT THE RESOLUTIONS IN SUBITEMS A,B
AND J; INTRODUCE THE ORDINANCES IN SURITEMS C,D AND I; ADOPT
THE RESOLUTIONS IN SUBITEMS E AND F, GRANTING THE MAPS;
ADOPT THE RESOLUTIONS IN SUBITEMS G AND H, GRANTING PERMITS.
APPROVE THE MANAGER’S RECOMMENDATION WITH THE PLANNING
COMMISSION’S CONDITIONS OF RESIDENTIAL EMPHASIS, MIXED USE
REQUIREMENT SOUTH OF THE COMMONS; PURSUE AFFORDABLE HOUSING
DENSITY BONUSES, AND PEDESTRIAN ACCESS BE PROVIDED TO THE
COMMONS FROM ALL RESIDENTIAL PROJECTS. Second by Blair.
Passed by the following vote: Mathis-yea, Wear-yea,
Kehoe-yea, Stevens-yea, Blair-yea, Stallings-yea,
McCarty-yea, Vargas-yea, Mayor Golding-not present.

ITEM-332: University City Village.

rrmNy
Moo s e b

Matter of an application to construct an additional 559
residential units, including second story additions to
existing single story units; 80 assisted living units;
CPA to redesignate the site from single-family to
multi-family; and a rezone from R-1-5000 to R-2500.

The site is located at 4633 Governor Drive.

(Case CUP/CPA/RZ-98-0408. University Community Plan
Area. District-1.)

MANAGER'S RECOMMERDATION:

Adopt the following resolutions in subitems A and D; adopt
the resolution in subitem C to grant the permit; and
introduce the ordinance in subitem B.

Subitem-A: (R-2001-483) ADOPTED AS RESOLUTION R-293935

Adoption of a Resolution certifying that the
information contained in LDR-98-0408 has been completed
in compliance with the California Environmental Quality
Act (CEQA) of 1970 and State (CEQA) guidelines, and
that said Mitigated Negative Declaration (MND) reflects
the independent judgement of the City of San Diego as
Lead Agency; and stating for the record that the final
MNDhas been reviewed and considered prior to approving
this project by the Council pursuant to California
Public Resources Code Section 21081.
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San Diego lags U.S. in home ownership

Housing industry blames environmental rules; others say
prices of homes are artificially high

By Leslie Wolf Branscomb
UNION-TRIBUNE STAFF WRITER

IIIII May 23, 2001

As San Diegans, we're not so different from the rest of the nation in
most respects: we're a little younger, we're more likely to be Latino, and
we tend to have slightly larger families.

But in one area there is a contiﬁually widening gap between us and the
rest of America: home ownership.

While most Americans continue to gain in that crucial indicator of
affluence, residents of the city and the county of San Diego -- and
Californians overall -- have been slipping behind the rest of the nation
since the Great Depression. '

Californians are less likely to
own homes than anyone except
those living in Hawaii, New
York state and Washington,
D.C.

B Continuing coverage of
Census 2000

If you live in the city of San Diego, chances are better than not that you
rent, according to the figures released by the U.S. Census Bureau today.

Builders contend that tough environmental regulations in California
have kept them from building new homes fast enough to meet demand.

"California has been regulating itself to
death since the early '70s, and that has
caught up with us," said Donna
Morafcik of the San Diego County
Building Industry Association. "It
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makes for a very expensive process and
a very slow process in terms of
building homes."

In the basement

Home ownership in Caiifornia
) and in the city and county of San
Others say home prices are artificially Diego has long lagged behind

high, and that's what keeps ownership that in the nation as a whole, a
low trend bome out in these recent
' census figures,
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Bowlby said builders are seeking
enormous profits from construction of
huge houses rather than focusing on
creating more low-cost housing. "They are getting big dollars for those
homes, and they are making a bundle," Bowiby said. "Meanwhile, our
affordable housing crisis marches on."

Spurce. (8. Census Bureay

Dowell Myers, a professor of urban planning at the University of
Southern California, offered an additional reason why home ownership
is so low. "California attracts a lot of migrants," he said, "and migrants
tend not to buy houses.”

A housing ownership survey done by the U.S. Census and spanning the
past century shows how California has fallen behind the rest of the
nation.

With a few exceptions, such as during the Depression, home ownership
has steadily increased nationwide. The average rate of home ownership
in the United States is now 66.2 percent.

Americans are most likely to own their own homes in West V irginia,
which has a 75 percent home ownership rate. The rates in Michigan,
Minnesota and Missouri top 72 percent.

Nowhere in the nation are residents less likely to own homes than in
Washington, D.C., which has had the lowest rate for most of the century
and only hit the 40 percent mark for the first time last year.

A drop since 1960
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In California, while residents are still more likely to own homes than
100 years ago, they aren't gaining as quickly as almost all other states.

In fact, California home ownership, now at nearly 57 percent, has
declined since its highest point in 1960, when more than 58 percent of
the Golden State's residents owned homes.

It wasn't always so.

In 1900, 46.3 percent of the state's residents owned their own homes,
just a notch below the national average. Ten years later, Californians
were ahead of the pack, almost 4 percent more likely to own homes than
the rest of Americans.

During the 1940s, figures nationwide and in California dipped to about
43 percent.

Since then, home ownership in California has been sliding in
comparison to the rest of the nation. In 1950, Californians were 0.7
percent less likely than the rest of Americans to own homes. In 1960, the
gap widened to 3.5 percent, then to 8 percent in 1970, 8.6 percent in
1990 and now 9.3 percent.

Residents of San Diego County have fared even worse. Only 55.4
percent of county residents own their own homes, and in the city of San
Diego it's less than half, 49.5 percent.

The average cost of a new home in San Diego County is $409,262. "It's
extraordinarily high," Morafcik said. "San Diego is the ninth-least-
affordable housing market in the nation, the last I heard. Not a very
proud number."

Move to Arizona

Margaret Luch, 33, is among the city of San Diego's 227,411 renters.
She stays home with her young son and works on her master's degree
while her husband works full time.

After four years of searching and thinking about the future, Luch
believes she and her family will have to move to Arizona to be able to
afford a home.

"I would love to work full time, but would not want to leave my son (in
day care)," the dietitian said. "I think San Diego is an unbelievable place
to live and even own a home, if you don't have a child."

Lillian Wotton, a 75-year-old widow, has fewer options.

She is facing eviction because her rent has tripled to $650 for her
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Morena-area apartment and she can't pay it on her $900-a-month Social
Security income.

"I've talked to senior citizens who have moved to Mexico because they
couldn't find a place here they could afford," said Wotton, a Kentucky
coal miner's daughter.

"I've been in San Diego since 1956, and I have seen the changes and
things weren't bad then," she said. "Now it's like boiling water (and) the
pot is boiling over."

The figures released by the Census Bureau so far for 2000 don't include
the value of homes, the cost of rent or residents’ income.

For purposes of tallying home ownership, a shotgun shack counts the
same as a mobile home, a condominium or a mansion.

Affluent areas

In San Diego County, they show home ownership is very high, more
than 93 percent, in the affluent communities of Fairbanks Ranch, San
Diego Country Estates and Hidden Meadows, a North County
community that includes the Lawrence Welk Resort.

Imperial Beach has by far the county's highest percentage of renters at
70 percent. More than 59 percent of El Cajon residents rent, as do almost
53 percent of La Mesans. :

The U.S. Census Bureau is releasing information from the 2000 Census
gradually over the next two years. The most recently released data
include figures on household size and type and a more detailed
breakdown of the age and race of California residents.

The San Diego County data contain some interesting anomalies: for
instance, the U.S. Marine base on the north part of Camp Pendleton has
the county's highest concentration of men, 69.4 percent, and the lowest
median age, 21.4.

On the other side of the spectrum, the retirement community of Lake
San Marcos has the highest percentage of women at 56.5 percent, and
the highest median age at nearly 71.

Staff writer Roger Showley contributed to this report.
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THE CiTY OF SAN DIEGO

MANAGER'S REPORT

DATE ISSUED: January 23, 2002 REPORT NO. 02-019

ATTENTION: Honorable Mayor and City Council
Docket of January 29, 2002

SUBJECT: SUNROAD AT SAN DIEGO SPECTRUM - INITIATION OF A
DEVELOPMENT AGREEMENT AMENDMENT. COUNCIL
DISTRICT 6. PROCESS FIVE.

REFERENCE: Report to the Planning Commission for the agenda of December 6, 2001 -

Report No. P-01-234. Development Agreement Between the City of San
Diego and General Dynamics Properties, Inc., adopted December 2, 1997,

OWNER/
APPLICANT: Sunroad Centrum Partners, L.P.

SUMMARY

Issue(s):

1. Should the City Council initiate an amendment to the General Dynamics
Development Agreement to allow additional residential development at San
Diego Spectrum?

2. Should the City's existing standard population-based park requirements apply to
new multi-family residential development at San Diego Spectrum?

Staff Recommendation:

1. Initiate the amendment to the General Dynamics Development Agreement.

2. Apply existing population-based park requirements to all new multi-family
residential development at San Diego Spectrum.
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Planning Commission Recommendation: On December 6, 2001, the Planning
Commission voted unanimously (6-0) to recommend City Council initiation of an
amendment to the General Dynamics Development Agreement. The Planning
Commission also provided direction regarding the application of population-based park
requirements to new residential development at San Diego Spectrum (See Planning
Commission discussion under the Background section of this Report).

Community Planning Group Recommendation - On November 21, 2001, the Kearny
Mesa Community Planning Group voted (9-0-1) to recommend that the City's standard
population based park requirements be studied to determine if they are appropriate for
higher density residential infill projects. (See Attachment 6-Planning Group's Letter).

Environmental Impact - This activity (Development Agreement Amendment initiation) is
not a "project” and therefore is exempt from CEQA pursuant to State CEQA Guidelines
Section 15066(c)(3). City staff is currently in the process of drafting a Mitigated
Negative Declaration, which will be processed with the proposed Sunroad project if the
Development Agreement amendment process is initiated.

Fiscal Impact - All costs associated with the processing of this project are paid from a
deposit account maintained by the applicant. The Extraordinary Benefits required
through the original Development Agreement will continue to be assured through the
amended Development Agreement.

Code Enforcement Impact - None with this action.

Housing Affordability Impact - None with this action. The Sunroad project will include a
requirement that 10% of the units will be affordable to households earning no more than
65% of median income.

BACKGROUND

The original New Century Center project was approved by the City Council on December 2,
1997, allowing General Dynamics (the original owner) to develop a high-density mixed-use
retail, commercial and industrial business park on 242-acres centrally located within the
community of Kearny Mesa (see Attachment 2). A Development Agreement (D.A.) between the
City of San Diego and General Dynamics was approved concurrently with the New Century
Center project.

In 1998, the D.A. was revised when LNR Kearny Mesa, Inc. purchased the New Century Center
project from General Dynamics. In October of 2000, the D.A. was revised once again when the
City Council approved LNR's San Diego Spectrum project, allowing for a wide variety of land
use changes including the development of a 448-unit multi-family residential project on Planning
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Area 3B (see Attachment 3).

During public hearings to consider the San Diego Spectrum project, an additional 550 residential
dwelling units were approved pursuant to direction from both the Planning Commission and City
Council, who recommended additional residential development at higher densities within San
Diego Spectrum. The additional 550 units were allocated to Planning Areas 1B (to be
predominantly residential), 1A, 2B, and 3A (see Attachment 4). In addition to the 550 additional
units, the Planning Commission and City Council also encouraged more residential development
throughout the San Diego Spectrum project in the future. Existing population-based park
standards were not applied to either the 448 multi-family dwelling units nor the 550 additional
units. These 998 units would generate a need for 6.0 acres of park land and facilities per the
General Plan Standards. )

In February of 2001, in response to encouragement from the City to provide residential at San
Diego Spectrum, Sunroad Centrum Partners submitted an application to amend the Progress
Guide and General Plan and New Century Center Master Plan to construct additional housing
units within San Diego Spectrum. On April 5, 2001, the Planning Commission initiated the plan
amendment process.

Planning Commission Discussion - On December 6, 2001, the Planning Commission voted
unanimously to initiate the amendment to the General Dynamics Development Agreement, and
recommended that existing population-based park requirements be maintained, but that the
standards be applied at San Diego Spectrum in a more creative and flexible manner (See
attachment 5, Planning Commission Resolution).

The Planning Commission discussion focused on balancing the public's demand for active
playing fields while meeting the goal of developing urban villages through residential infill
projects. Some Commissioners believed that strict application of the park standards would
impede the City's and developer's efforts to create urban villages, while other Commissioners fe

that active playing fields should be available to all future residents.

1¢
it

Ultimately the Planning Commission recommended that park credit should be considered for
different types of open space including on-site pocket parks, linear park areas, swimming pools,
and portions of Missile Park not developed by the YMCA and open to the public for park
purposes. The Planning Commission emphasized the need to provide useable park land, to be
free and open to the public at all times. On-site park land should be considered to provide for
convenient access by future residents at San Diego Spectrum.

DISCUSSION

Development Agreement Amendment:

City Council Policy 600-37 requires City Council initiation of a development agreement
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amendment prior to negotiations. Residential development beyond the 448 units approved for
LNR is not currently assumed within the D.A., therefore an amendment to the D.A. is required.
The proposed modifications to the D.A. will allow Sunroad to develop up to an additional 1,120
dwelling units (550 + 570) on Subareas 1A, 2B, and 3A.

Park Requirements:

Residential development proposed by Sunroad (570 additional dwelling units) will generate the
need for additional public parks within the community. City staff uses park standards as
established in the Recreation Element of the Progress Guide and General Plan to determine
specific park requirements. City staff currently assume that each residential dwelling unit will
generate a total of 2.5 residents per unit; and will require residential developers to provide a total
of 2.4 useable park acres per 1,000 population.

Using these standards, City staff has determined that Sunroad will be required to provide 3.42
acres of land, either on-site or within one-half mile of the project, for a public park (estimated
cost-$2.97 million). Sunroad must also provide funding for the design and construction of the
required on-site park facilities (estimated cost-$855,500), as well as their pro rata share of the
cost of constructing a 15,000-square-foot recreation building and swimming pool (estimated cost
- $256,000). Total estimated cost is $4.09 million.

Sunroad is opposed to these park requirements for the following reasons:

1. The park standards are outdated. The General Plan population based park
standards were adopted over 20 years ago;

2. The park standards are based on suburban development, and should not be
applicable to urban infill development which typically has a lesser person per
household ratio; )

3. The gark requirements are excessjve (in this case over $4 million), and will reduce
the n('{'s ability to encourage residential intensification as recommended by the
City's draft Strategic Framework Plan;

4. The park standards are inconsistent with the City's efforts on the Strategic
Framework Plan. Relevant draft Strategic Framework Plan policies include:

"Developing alternative methods of providing park and recreation areas for
urban and built-out communities in recognition of available land constraints and
existing opportunities for the integration of public space with recreation space”;
and

"The provision of adequate infrastructure and public facilities is a linchpin for the
entire growth strategy. New funding sources, reallocation of existing resources,
and adjustments to certain facilities standards are all part of the strategy for
accommodating new growth and remedying existing deficiencies”; and
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"The Recreation Element of the General Plan should be updated 10 include a Park
Master Plan and 1o address the role of small parks and plazas in meeting
recreation needs".

Staff and the applicant have been working together over the past several months to formulate a
mutually acceptable solution to this park issue. The following options (currently included as
park mitigation measures in the draft Mitigated Negative Declaration) were offered to the
developer to satisfy the City's population-based park requirements, to conform to the State
Subdivision Map Act (Quimby Act) under Government Code section 66499, and in recognition
of the City's multiple goals pertaining to the draft proposed growth strategy and the adopted park
requirements:

A.

The developer shall provide 3.42 contiguous, usable (maximum 2% grade for active
recreation) acres of land within their development for park and recreation purposes, and
provide funding for the design and construction of the required public recreational
facilities on the provided acreage, plus their pro rata share of the cost of constructing a
15,000 square-foot recreation building and swimming pool; OR

The developer shall acquire 3.42 contiguous, usable (maximum 2% grade for active
recreation) acres of land within a one-half mile radius of their development, acceptable to
the City Manager, and provide funding for the design and construction of the required
public recreational facilities on the provided acreage, plus their pro rata share of the cost
of constructing a 15,000 square-foot recreation building and swimming pool; OR

The developer shall provide a minimum of 2.0 contiguous, usable (maximum 2% grade
for active recreation) acres of land within their development, provide the funding for the
design and construction of the required public recreational facilities on the provided
acreage, plus their pro rata share of the cost of constructing a 15,000 square-foot
recreation building and swimming pool, and meet one of the following:

1) Pay in lieu fees equivalent to the acquisition, design and construction of the
remainder of the required 3.42 acres not provided on-site acceptable to the City
Manager; OR

2) Provide the remainder of the required 3.42 acres within their development as
contiguous, usable (maximum 2% grade for active recreation) fully-developed
land acceptable to the City Manager; OR

3) Provide a combination of in lieu fees and contiguous, usable (maximum 2%
grade for active recreation) fully-developed land within their development
acceptable to the City Manager which, in combination, is equivalent to the
remainder of the required 3.42 acres.
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The applicant believes these park requirements will render any residential infill development at
San Diego Spectrum economically infeasible, and cannot agree to this park mitigation.
Therefore, City staff is seeking City Council policy direction regarding population-based park
requirements for this urban infill residential project.

In addition to the park requirement options stated above, the following additional
recommendations are offered for consideration:

ALTERNATIVES

1.

Revise the Kearny Mesa Public Facilities Financing Plan in order to:

Al Identify more accurately and comprehensively the population based park
requirements for Kearny Mesa, instead of attempting to provide population-based
park requirements on a project by project basis.

B. Assure all residential developers are paying their fair share of park fees
(Development Impact Fees for parks would be increased).
C. Assure that adequate funds are being collected to finance the acquisition, design,

and construction of needed population based parks.

* Although this alternative would collect the needed funds to develop future parks and

other recreational facilities, it would not assure the development of a park where needed -
within one-half mile of the residential development. However, small on-site public park
areas within each development (public pocket parks, public swimming pools, public
recreation buildings) could satisfy a portion of this park deficiency.

Revise the population based park requirements for high-density, infill residential
development. ‘

This effort will be more appropriately and comprehensively accomplished City-wide
through the Strategic Framework Planning process. Until these revised standards are
adopted, the City Council could impose some other park standard for the Sunroad project.

Provide park credit for public open space and parkland not owned by the City of San
Diego:

Missile Park is a privately owned 6.6-acre park proposed to be developed as a YMCA
facility. The YMCA and Sunroad are willing to enter into an agreement to set aside 3-4
acres as fully-developed public park land. This could satisfy the park requirements for
the Sunroad project, however City policy prohibits giving park credit for privately held
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land. It should be noted that the previously approved 998 multi family dwelling units
would generate a need for 6.0 acres of parkland, therefore there would still be an unmet
need for 3.42 acres of park land and facilities :

Respectfully submitted,

Tina P. Christiansen, A.LA Approved: P.Lamont Ewell
Development Services Director Assistant City Manager
CHRISTIANSEN/MJW
ATTACHMENTS: 1. Project Location Map. .

2. Original (1997) New Century Center Land Use Plan.

3. LNR's (2000) San Diego Spectrum Land Use Plan,

4. San Diego Spectrum Planning Exhibit,

5. Planning Commission Resolution.

6. Kearny Mesa Planning Group Letter.
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DATE ISSUED:

ATTENTION:

SUBIJECT:

REFERENCE:

OWNER/
APPLICANT:

SUMMARY

THE CiTY OF SAN DIEGO

MANAGER'S REPORT

November 6, 2002 REPORT NO. 02-257

Honorable Mayor and City Council
Docket of November 12, 2002

SUNROAD AT SAN DIEGO SPECTRUM - AMENDMENTS TO THE
PROGRESS GUIDE AND GENERAL PLAN; KEARNY MESA
COMMUNITY PLAN; NEW CENTURY CENTER MASTER PLAN,
DEVELOPMENT STANDARDS, AND DESIGN MANUAL,;
AMENDMENTS TO THE GENERAL DYNAMICS DEVELOPMENT
AGREEMENT; AND A REZONE. Council District 6. Process 3.

Development Agreement Between the City of San Diego and General
Dynamics Properties, Inc., adopted December 2, 1997. Report to the
Planning Commission No. P-01-075, Initiation Hearing of April 5, 2001.
Report to the Planning Commission No. P-01-234, Development
Agreement Initiation Hearing of December 6, 2001. City Manager's
Report No. 02-019, Development Agreement Initiation Hearing of January
29, 2002. Report to the Planning Commission No. P-02-073, Hearing of

June 13, 2002.

Sunroad Centrum Partners, L.P.

Issues - Should the City Council approve amendments to the Progress Guide and General
Plan; Kearny Mesa Community Plan; New Century Center Master Plan, Development
Standards, and Design Manual; Amendments to the General Dynamics Development
Agreement; and a Rezone, in order to allow Sunroad Centrum Partners to construct 570
additional dwelling units at San Diego Spectrum?



Staff's Recommendation

I. CERTIFY Mitigated Negative Declaration No. 41-0101, and ADOPT the
associated Mitigation, Monitoring, and Reporting Program; and

2. APPROVE amendments to the Progress Guide and General Plan; Kearny Mesa
Community Plan; New Century Center Master Plan, Development Standards, and
Design Manual; Amendments to the General Dynamics Development Agreement;
and a Rezone.

Planning Commission Recommendation - On June 13, 2002, the Planning Commission
voted unanimously (5-0) to approve the Sunroad project with the following
recommendations: 1) The voluntary affordable housing requirement for Sunroad's
additional 570 units should be increased from 10 percent to 20 percent; and 2) Language
should be added to the New Century Center Development Standards to strengthen the
recommendation for mixed-use. Single use areas and big box uses, in particular those
that are auto-oriented, should be strongly discouraged unless incorporated as part of a
vertically mixed use development. City staff and Sunroad support recommendation
number 2, but recommend that the 10 percent affordable housing requirement be retained
(see discussion section of this report).

Community Planning Group Recommendation - On April 17, 2002, the Kearny Mesa
Community Planning Group voted (13-0-1) to recommend approval of this project.

Environmental Impact - The City of San Diego as Lead Agency under CEQA has
prepared and completed Mitigated Negative Declaration LDR No. 41-0101, dated January
31, 2002, and a Mitigation, Monitoring and Reporting Program covering this activity.

Fiscal Impact - All costs associated with the processing of this project are paid from a
deposit account maintained by the applicant. The Extraordinary Benefits required
through the original General Dynamics Development Agreement will continue to be
assured through the amended Development Agreement.

Code Enforcement Impact - None with this action.

Housing Impact Statement - The project includes an affordable housing component for
the additional 570 dwelling units, requiring that 10 percent of these units be reserved for
households earning no more than 65 percent of median income, or an equivalent program
acceptable to the City Manager and Housing Commission.




Traffic Impact Statement - The proposed Sunroad at San Diego Spectrum project is
estimated to generate approximately 3,420 average daily trips (ADT). 510 of these trips
are estimated to occur on SR-163 south of Balboa Avenue, which has an estimated near-
term plus project volume of 177,510 ADT and operates at an acceptable level of service
"D". This project will improve the jobs/housing balance in the Kearny Mesa Community.

Water Quality Impact Statement - The requested approvals include land use policy
amendments and a rezone only, and do not permit immediate land development. Planned
development permits will be required for all future development, which will require
implementation of Best Management Practices on-site to reduce and/or eliminate
construction phase and post construction runoff of pollutants.

BACKGROUND

The original New Century Center project was approved by the City Council on December 2,
1997, allowing General Dynamics (the original owner) to develop a high-density mixed-use
retail, commercial and industrial business park on 242-acres centrally located within the
community of Kearny Mesa (see Attachment 2). The original project's principle goal was to
reposition the property through flexible, market-driven land use designations to permit a variety
of retail, office, entertainment, institutional, and light industrial uses surrounding a central
amenity area known as Market Square. The New Century Center project designated the western
85 acres for Retail, Entertainment, and Commercial land uses (up to 1.4 million square-feet), and
the eastern 158 acres for Industrial and Business Park land uses (up to 3 million square-feet).

In 1998, LNR Kearny Mesa, Inc. purchased the New Century Center project from General
Dynamics. In October of 2000, the City Council approved LNR's new project called San Diego
Spectrum, which revised the previously approved New Century Center project. The San Diego
Spectrum project eliminated Market Square and replaced it with Spectrum Commons, changed
the land use in the western portion of the project from retail/entertainment commercial to mixed-
use commercial, and changed the land use on Planning Area 3B from commercial to medium
density residential. The City Council also approved a Planned Residential Development Permit
to develop a 448-unit multi-family residential project on Planning Area 3B (see Attachment 3).

During public hearings to consider the San Diego Spectrum project, an additional 550 residential
dwelling units were approved pursuant to direction from both the Planning Commission and City
Council, who recommended additional residential development at higher densities within San
Diego Spectrum. The additional 550 units were allocated to Planning Areas 1B (to be
predominantly residential), 1A, 2B, and 3A (see Attachment 4). In addition to the 550 additional
units, the Planning Commission and City Council also encouraged more residential development
throughout the San Diego Spectrum project in the future.

In February of 2001, in response to encouragement from the City to provide more residential at
San Diego Spectrum, Sunroad Centrum Partners submitted an application to amend the New
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Century Center Master Plan to construct 570 additional housing units within San Diego
Spectrum. On April 5, 2001, the Planning Commission initiated the plan amendment process.

During the processing of the Master Plan amendment, staff identified the need to provide active
park areas for the future residents of the San Diego Spectrum project. City staff determined that
Sunroad would need to provide a total of 3.42 acres of park land. Sunroad originally opposed
this requirement, and the issue was considered by the Planning Commission on December 6,
2001, and the City Council on January 29, 2002. Ultimately, the City Council directed both City
staff and the applicant to provide all neighborhood park and recreation facilities per the City's
standard population based park requirements. The Sunroad project currently includes a
requirement for 3.42 acres of public park land (see "Park Requirements” discussion below).

On June 13, 2002, the Planning Commission voted unanimously (5-0) to approve the Sunroad
project with the following recommendations:

1. The voluntary affordable housing requirement for Sunroad's additional 570 units
should be increased from 10 percent to 20 percent;

2. Language should be added to the New Century Center Development Standards to
strengthen the recommendation for mixed-use. Single use areas and big box uses,
in particular those that are auto-oriented, should be strongly discouraged unless
incorporated as part of a vertically mixed use development.

City staff and Sunroad support recommendation number 2, but do not support recommendation
number 1.

Sunroad is opposed to the 20 percent affordable housing recommendation, and City staff
continues to recommend a 10 percent affordable housing requirement for the following reasons:

B On August 6, 2002, the City Council adopted components of an inclusionary housing
program that requires 10 percent of new residential units be affordable. The City Council
directed staff to proceed with the preparation of implementing ordinances, however these
ordinances are not currently in effect and Sunroad is not legally required to provide any
affordable housing units. Through a negotiation process with City staff, the applicant
voluntarily agreed to provide 10 percent affordable housing on site. This voluntary 10%
affordable housing requirement is consistent with the City Council's actions on August 6.

E The 20 percent affordable housing recommendation would be imposed inequitably and
exclusively to Sunroad's proposed 570 dwelling units, while the remaining 998 units
previously approved at San Diego Spectrum would not be burdened with any affordable
housing requirement. This situation would put Sunroad's housing development at an
unfair economic disadvantage relative to surrounding residential properties.



® The recommended 20 percent affordable housing recommendation combined with the
population based-park requirement (to provide a 3.42-acre park) apply only to Sunroad,
and would likely render the project economically infeasible, particularly relative to
surrounding residential development which can and has been developed without these
requirements. Buildout of the recommended Sunroad project includes needed multi-
family housing, 57 affordable housing units, and 3.42-acres of active park land.

PROJECT DESCRIPTION

The proposal includes land use policy amendments and a rezone to allow Sunroad to construct an
additional 570 dwelling units within San Diego Spectrum on planning areas 1A, 1B, 2B, and/or
3A. The New Century Center Master Plan currently allows a total of 998 dwelling units,
therefore the proposal would increase the total maximum number of residential dwelling units
permissible at San Diego Spectrum to 1,568.

The proposal includes the rezone of the 8.2-acre planning area 3A from M-1B to CA to allow
residential use as an option within this planning area.

In addition to residential uses, office, hotel, restaurant, and retail uses which are currently
permissible within these planning areas would continue to be permissible uses.

Proposed Land Use Policy Changes:

Planning Area Existing Land Use Proposed Land Use

IA (23.1 acres) General Commercial Mixed Use Commercial/Residential
1B (7.3 acres) General Commercial Mixed Use Commercial/Residential
2B (10 acres) General Commercial Mixed Use Commercial/Residential
3A (8.2 acres) Industrial Business Park Mixed Use Commercial/Residential

Other project features include the following: 1) The project includes an affordable housing
component requiring that 10 percent of the requested units be reserved for households earning no
more than 65 percent of median income, or an equivalent program acceptable to the City
Manager and Housing Commission; 2) The proposal includes the relocation of a San Diego Gas
and Electric Company electrical substation to a planned non-residential portion of the project
area.

Development Agreement Amendment:

I'he existing Development Agreement does not currently allow residential development on
Planning Areas 1A, 2B, or 3A. Therefore, the Development Agreement must be revised to
accommodate Sunroad's request to construct an additional 570 dwelling units on these planning
areas.



The Development Agreement is also being revised to allow the recently adopted (August 3,
2002) Development Impact Fees to apply to new residential development proposed by Sunroad.
Currently, the Development Agreement vests the fees for residential development at the rate
adopted in 1997 - $1,545 per unit. The new fees for residential development are $7,536 per unit.
When the Kearny Mesa Public Facilities Financing Plan was adopted in 1997, residential
development was never contemplated within the San Diego Spectrum project, so adequate park
facilities were never identified, nor were adequate DIFs established to provide needed population
based parks.

Community Plan Analvsis:

‘The proposal is consistent with the goals and objectives of the Kearny Mesa Community Plan.
The primary goal of the Housing Element is as follows:

Where not in conflict with the overall community goals, preserve, or allow in-fill
residential neighborhoods within Kearny Mesa, and protect them from commercial and
industrial encroachment. (page 77)

The proposal fulfills this goal by providing additional housing without reducing the potential for
industrial or employment use. This will be accomplished by building by intensifying the office
use currently planned for the site. The development and design standards address the buffering
of the residential units.

The plan amendment associated with this item is related to 1) changes in land use: 8 acres from
Industrial to Mixed Use Commercial and 40 acres from General Commercial to Mixed Use
Commercial/Residential as identified in the project description; 2) modification of a zoning map
to reflect the rezoning from M-1B to CA; and 3) indicating the new street name for Spectrum
Center Boulevard.

The amendments to the New Century Center Master Plan, which is Volume I of the three volume
master permit, also constitute a community plan amendment since it was adopted as an appendix
to the Kearny Mesa Community Plan. These amendments include a new planning objective
related to pedestrian linkages between residential and commercial uses, and to linking uses with
common landscape themes. Also included in the Implementation section is text specifying that a
Process 4 Planned Residential Development Permit is required for future residential
development, requiring a hearing before the Planning Commission. This provision supports the
Planning Commission’s comments at the hearing for the previous amendment regarding a desire
to see the design of the 550 units approved at that time.

Staff does not believe that the loss of industrial land is considered significant in this case because
it involves the deletion of planned office use rather than industrial use, and replacement with
residential use, which is in very short supply. Regarding other policy issues raised by the
Planning Commission at the initiation of this project:
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1. Design guidelines have been added addressing the integration of the residential uses with the
commercial uses. While mixed use structures are not required or contemplated at this time,
the alternative conceptual site plans show the residential units wrapping around the office
uses. The Master Plan permits and encourages mixed use projects within the individual
planning areas.

2. The proposed residential is in close proximity to the future Transit Center and pedestrian
connections have been delineated.

3. An affordable housing requirement has been provided requiring 10 percent of the units be
affordable, defined as units to be rented or sold to households earning no more than 65
percent of median income, or an equal program .acceptable to the City Manager. This
requirement only applies to units after the 550 previously approved units.

4. Concepts of the Transit Oriented Development Design Guidelines, Urban Village Overlay
Zone, and draft Strategic Framework Element are incorporated into the master plan and
permit. Already approved are the Transit Center; and mixture of employment, residential,
and support retail uses; a pedestrian orientation with the use of parking structures located
behind commercial structures, strong pedestrian connections, a central commons area, and a
small passive park. Proposed features with this proposal include design standards for the
integration of residential use with commercial use, design standards for office parking
structures facing residential use, a requirement for residential units to have entrances facing
the street, and establishment of a minimum density requirement.

Park Requirements:

Residential development proposed by Sunroad (570 additional dwelling units) will generate the
need for additional public parks within the community. City staff uses park standards as
established in the Recreation Element of the Progress Guide and General Plan to determine
specific park requirements. City staff currently assume that each residential dwelling unit will
generate a total of 2.5 residents per unit; and will require residential developers to provide a total
of 2.4 useable park acres per 1,000 population.

Using these standards, City staff has determined that Sunroad will be required to provide 3.42
acres of land, either on-site or within one-half mile of the project, for a public park. Sunroad
must also provide funding for the design and construction of the required on-site park facilities,




as well as their pro rata share of the cost of constructing a 15,000-square-foot recreation building
and swimming pool. '

The following options (currently included as park mitigation measures in the Mitigated Negative
Declaration) are available to the developer to satisfy the City's population-based park
requirements:

Prior to building permit issuance for the 999" residential unit within the San Diego Spectrum
project, the owner/permittee shall meet, or assure through agreement or bond, one of the
following mitigation options to the satisfaction of the City Manager:

A. The developer shall provide 3.42 contiguous, usable (maximum 2% grade for active
recreation) acres of land within their development for park and recreation purposes, and
provide funding for the design and construction of the required public recreational
facilities on the provided acreage, plus their pro rata share of the cost of constructing a
15,000 square-foot recreation building and swimming pool; OR

B. The developer shall acquire 3.42 contiguous, usable (maximum 2% grade for active
recreation) acres of land within a one-half mile radius of their development, acceptable to
the City Manager, and provide funding for the design and construction of the required
public recreational facilities on the provided acreage, plus their pro rata share of the cost
of constructing a 15,000 square-foot recreation building and swimming pool; OR

C. The developer shall provide a minimum of 2.0 contiguous, usable (maximum 2% grade
for active recreation) acres of land within their development, provide the funding for the
design and construction of the required public recreational facilities on the provided
acreage, plus their pro rata share of the cost of constructing a 15,000 square-foot
recreation building and swimming pool, and meet one of the following:

1) Pay in lieu fees equivalent to the acquisition, design and construction of the remainder
of the required 3.42 acres not provided on-site acceptable to the City Manager; OR

2) Provide the remainder of the required 3.42 acres within their development as
contiguous, usable (maximum 2% grade for active recreation) fully-developed land
acceptable to the City Manager; OR

3) Provide a combination of in lieu fees and contiguous, usable (maximum 2% grade for
active recreation) fully-developed land within their development acceptable to the City
Manager which, in combination, is equivalent to the remainder of the required 3.42 acres.

Transportation Requirements:

A traffic study was compléted for this project which determined that the P.M. peak traffic is the
critical peak. During the P.M. peak, the additional residential units are expected to generate 307
trips. One of the traffic mitigation measures imposed at the time of approval of the original
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Master Plan was the provision of an internal shuttle. The early implementation of this internal
shuttle system would result in a reduction of internal trips which would offset the additional trips
associated with the proposed increase in residential units. With the implementation of this
requirement as outlined in the project's Mitigation, Monitoring, and Reporting Program, the
traffic impacts projected to result from the development of an additional 570 dwelling units
would be mitigated to below a level of significance.

Respectfully submitted,

Tina P. Christiansen, A.LA. Approved: P. Lamont Ewell ;
Development Services Director Assistant City Manager
CHRISTIANSEN.MJW

Note: The attachments are not available in electronic format. A copy is available for
review in the Office of the City Clerk.

Attachments: 1. Project Location Map.

2 Original (1997) New Century Center Land Use Plan.

3 LNR's (2000} San Diego Spectrum Land Use Plan.

4. San Diego Spectrum Planning Exhibit.

5. Proposed Land Use Designation Amendments.

6 Proposed Rezoning Map.

7 Draft Rezoning Ordinance.

8 Draft Development Agreement Amendment,

9 Draft New Century Center Master Plan, Development Standards, and
Design Manual (under separate cover).
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! ATTORNEY AT LAW

January 24, 2002

Personal Delivery

Mayor Dick Murphy

and City Councilmembers
City of San Diego
202 C Street, 10" and 11" Floors
San Diego, California 92101

Re:  City Council Docket of January 29, 2002, Item No. 330, Development Agreement
Between City of San Diego and Sunrcad Centrum Partners, LP, Successor in
Iaterest to General Dynamics Properties, Inc.

Dear Mayor Murphy and City Councilmembers:

The matter before you is the initiation of an amendment to an existing development agreement,
However, the real issue to be discussed will be the application of existing City of San Diego (“City")
standards 10 high density infill development in the City. The City Planning Commission and you, are
calling for urban infill mixed use “City of Villages” development throughout the City. The Sunroad
Centrum Partners, LP (“Sunroad”) project within the San Diego Spectrum Master Plan (**Master Plan”)
proposes to develop a village.

Baclkeround

In the fall of 2000, the Planning Commission and City Council were presented with an
amendinent to the Master Plan. That amendment only proposed adding four hundred forty eight (448)
multi-family dwelling units. Both the Planning Commission and City Council recommended and
approved an additional amendment to the Master Plan that added another five hundred fifty (350) muld-
famnily dwelling units for a total of nine hundred ninety eight (998) approved dwelliug units for specific
properties within the Master Plan, including Sunroad’s.

The Planning Commission and City Council desired even more residential density. Both asked
Sunroad 1o consider adding to the approved nine hundred ninety eight (998) multi-family dwelling units.
In response 1o that strong encouragement, Sunroad sought an initiation of a Magter Plan amendment in
February 2001, On April 5, 2001, the City Planning Commission initiated that process. The amendment
that will be presented to you in the near future proposes to add up to five hundred seventy (570)
additional multi-family dwelling units. That would bring the total dwelling unit count (o the San Diego
Spectrum project to one thousand five hundred sixty eight (1,568) dwelling units (998 + 570 = 1568).

ATTORNEYS AT Law A0 Wes Broapwsy, Eiorrs Floor  San Digco, CALIFORNLL 92101 TELEPHONE 619.230.3444  Facsieur 61 0.232.6828
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Jaguary 24, 2002
Page 2

Financial Feasibility

In processing the plan amendment that would create the Sunroad Centrum Village, Sunroad is
findimg it to be financially infeasible to construct the additional five hundred seventy (570) dwelling
units because of existing City development standards. The City’s population based park standards are
proving to be devastating for the additional dwelling units. For example, by adhering to these park
standards, the park development costs add approximately $7,000.00 to each dwelling unit. Thus, the
total development fees for Sunroad will be approximately $18,000.00.

In comparison, the financial proforma for the Fairfield residential project, currently under
construction at San Diego Spectrum, shows total development fees equaling $10,935.00 per dwelling
vnit. The additional park fees significantly increase the development fees, including park fees, that
Fairfield had to pay. The additional park costs will eliminate the additional dwelling units [up to five
hundred seventy (570)). Cuwrrently, nine hundred ninety eight (998) dwelling units have been approved
for San Diego Spectrum without mitigation measures being imposed. The additional dwelling units, if
forced to mitigate at current City standards cannot compete with the approved nine hundred ninety eight
(998) dwelling units, The rents for the additional units would have to be significantly higher, and not
achievable.

City’s Strategic Framework Plan

Sunroad feels the population based park standards are completely out of sync with the City’s
cfforts to formulate a Strategic Framework Plan. Your staff TEpOTt points out certain draft Strategic
Framework Plan policies that include:

L “Developing alternative methods of providing park and recreation area for urban and
built-out communities @ recognition of available Jand constraints and existing
opportunities for the integration of public space with recreation space”

(3]

“The provision of adequate ifrastructure and public facilities 1s a linchpin for the entire
growth strategy. New funding sources, reallocation of existing resources, and
adjustments to certain facilities standards are all part of the strategy for accommodating
new growth and remedying existing deficiencies”

“The Recreation Element of the General Plan should be updated to include a Park Master
Plan and to address the role of small parks and plazas in meeting recreation needs’,

(R

¢ millions of dollars being mmposed on the additional dwelling vnits [up to five hundred
seventy (570)] are simply out of line with the drafted goals of the Strategic Framework Plan. It is time
for thus City Council to come to grips with the inconsistencies and direct staff to look at these village
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developments like the downtown Centre City area. Population based park standards are simply not
applied to downtown San Diego development.

Planning Commission and Kearnv Mesa
Planning Group Uree Flexibility

On December 6, 2001, the Planning Commission addressed the issue of the application of the
City's population based park standards to the Sunroad project. We have attached excerpts from the
Planning Commissioners’ discussion on December 6, 2001. They urged Park and Recreation staff to
be flexible in applying the City’s park standards.

‘I agree with everything you say and I'm going to support the motion because of the

Sexibiliry that is in there. BurI think we're going to find out that these standards are an
impediment to what we're trying to do on these urban village conceprs and I think we
ought 1o have the flexibiliry to change the siandards or modify them in a way that gery
us all the other good things that want ro ger.” Commissioner Schulrz

The Kearny Mesa Planning Group ("KMPG”) also urged flexibility in & January 16, 2002 letter
to City staff (a copy is attached). “The population Based Park standards need to be updated to
differentiate between single famnily suburban developments and high density ‘infill, City of Villages’ type
developments. The group urges reasonableness and flexibility in creating and applymg park standards
to this type of development.

The KMPG also sought park credits for private recreational facilities designed into the high
density housing projects like Sunroad is proposing.

San Diego Spectrum Recreation Amenities

Sunroad’s architects will be present on January 29, 2002, to demonstrate, not only the open space
and recreational amenities being proposed for the Sunroad Centrum project, but for the entire San Diego
Spectrum Master Planning Area. In the meantime, we are attaching a comparison of the population
based park standards requirements for park facilities against those that are found in the Sunroad
Proposal. If a flexible approach to the iterpretation of City park standards is utilized, the Sunroad
proposal Is more than adequate, :

Conclusion
In light of the projected housing shortage for the City, this City Council should be providing
meentives for high density mixed use “village type” development. To the contrary, the application of

City standards like the population based park standards provide nothing more than disincentives for
proposed urban infill development. We urge you to direct City staff to find ways to make projects like
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Sunroad’s financially feasible.
We thank you in advance for your favorable consideration.
Sincerely,
. — }
Paul E. Robinson
HECHT, SOLBERG, ROBINSON & GOLDBERGLLP
PERfs
ce Mr. Michael T, Uberuaga, City Manager [ Via Messenger)
Mr. Bruce Herring, Deputy City Manager [Via Messenger]
Mr. Casey Gwinn, City Attorney [Via Messenger)

Ms. ‘Gail Goldberg, City Planning Director [Via Messenger)
Sunroad Centrum Partners, LP [Via Facsimile] .
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bee: Mr. Tom Story,
Mayor Murphy’s Office [Via M essenger]
Mr. Mike Westlake [Via M essenger)
Mr. John Withoit [ Vig Messenger)]

D5D0010893
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ATTORNEY AT LAW

January 25, 2002

Personal Delivery

Mayor Dick Murphy

and City Councilmembers
City of San Diego
202 C Street, 10% and 11" Floors
San Diego, California 92101

Re:  City Council Docket of January 29, 2002, Item No. 330, Development Agreement
Between City of San Diego and Sunroad Centrum Partners, LP, Successor In
Interest to General Dynamics Properties, Inc.

Dear Mayor Murphy and City Councilmembers:
We are enclosing Attachment Three to 2 J anuary 24, 2002, letter, regarding the above-referenced

matter, that we delivered to you on said date. We madvertently attached an out of date Attachment
Three. Please remove that attachment from the letter and substitute the enclosed Attachment Three,

We are sorry for any inconvenience that this may have caused you.

Sincerely,
/’_\> g v .
s
aul E. Robinson
HECHT, SOLBERG, ROBINSON & GOLDRERG LLP

/

PER/s
Enclosure

cc: Mr. Michael T. Uberuaga, City Manager [Vig Messenger)
Mr. Bruce Herring, Deputy City Manager [ Via Messenger]
Mr. Casey Gwinn, City Attorney [Via Messenger)
Ms. Gail Goldberg, City Planning Director [Vig Messenger)
Sunroad Cenuum Partpers, LP /Via Facsimile)
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bee: Mr. Tom Story,

Mayor Murphy's Office [Via Messenger]
Mr. Mike Westlake [Via Messenger)
Mr. John Wilhoit [Via Messenger)
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ITEM-330:

(1) The map substantially conforms to the approved tentative map, and any
approved alterations thereof and any conditions of approval imposed with said
tentative map.

(2) The map complies with the provisions of the Subdivision Map Act and any
cal ordinances applicable at the time of approval of the tentative map.

(3) The map is technically correct.

Said map will be finalized and recorded unless a valid appeal is filed.

Interested parties will have 10 calendar days from the date of this Council hearing
to appeal the above findings of the City Engineer to the City Council. A valid
appeal must be filed with the City Clerk no later than 2:00 p.m., 10 calendar days
from the date of this notice stating briefly which of the above findings made by the
City Engineer was improper or incorrect and the basis for that conclusion. If you
have questions about the approval findings or need additional information about
the map or your appeal rights, please feel free to contact Deputy City Engineer Lee

TY~ ad LY DN

Hennes at (619) 446-5291.

Sunroad at San Diego Spectrum.

Matter of approving, conditionally approving, modifying, or denying a request to
amend the Progress Guide and General Plan, Kearny Mesa Community Plan, and
New Century Center Master Plan, Development Standards, and Design Manual, a
rezone, and a Development Agreement Amendment to allow Sunroad Centrum
Partners, L.P., to construct an additional 570 dwelling units within the San Diego
Spectrum project, on Planning Areas 1A, 1B, 2B, and/or 3A (998 dwelling units
are currently approved at San Diego Spectrum). Sunroad's property within San
Diego Spectrum (formerly General Dynamics) is located in the community of
Kearny Mesa east of Kearny Villa Road, south of Lightwave Avenue, west of
Paramount Drive, and north of Spectrum Center Boulevard.

(See City Manager’s Report CMR-02-257. PG&GP/Kearny Mesa Community
Plan/New Century Center Master Plan/Development Standards/ Design
Manual/RZ/Development Agreement Amendment/41-0101. Kearny Mesa
Community Plan Area. District-6.)
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CITY MANAGER'S RECOMMENDATION:

Adopt the resolutions in subitems A and B; and introduce the ordinances in subitems C
and D:

Subitem-A:  (R-2003-142) ADOPTED AS RESOLUTION R-297294

Adoption of a Resolution certifying that the information contained in
Environmental Mitigated Negative Declaration LDR-41-0101 has been completed
in compliance with the California Environmental Quality Act of 1970 (California
Public Resources Code section 21000 et seq.), as amended, and the State
guidelines thereto (California Code of Regulations section 15000 et seq.), that the
declaration reflects the independent judgment of the City of San Diego as Lead
Agency and that the information contained in the report, together with any
comments received during the public review process, has been reviewed and
considered by this Council in connection with the approval of Sunroad at San
Diego Spectrum;

That the City Council finds that project revisions now mitigate potentially
significant effects on the environment previously identified in the Initial Study and
therefore, that the Mitigated Negative Declaration is approved,;

That pursuant to California Public Resources Code section 21081.6, the City
Council adopts the Mitigation Monitoring and Reporting Program, or alterations
to implement the changes to the project as required by this body in order to
mitigate or avoid significant effects on the environment;

That the City Clerk is directed to file a Notice of Determination [NOD] with the
Clerk of the Board of Supervisors for the County of San Diego regarding the
above project.

Subitem-B:  (R-2003-143) ADOPTED AS RESOLUTION R-297295

Adoption of a Resolution amending the Kearny Mesa Plan Area Community Plan
contingent upon recordation of the amendment to development agreement with
Sunroad Centrum Partners, L.P., LNR and other property owners, with the office
of the County Recorder;
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That the Council adopts an amendment to the Progress Guide and General Plan for
the City of San Diego to incorporate the above amended plan.

Subitem-C:  (0-2003-43) INTRODUCED AS AMENDED, TO BE ADOPTED ON
MONDAY, NOVEMBER 25, 2002

Introduction of an Ordinance authorizing the City Manager to execute an
amendment to a development agreement with Sunroad Centrum Partners, L.P.
ITEM-330: (Continued)

Subitem-D:  (0-2003-35) INTRODUCED, TO BE ADOPTED ON
MONDAY, NOVEMBER 25, 2002

Introduction of an Ordinance changing 8.2 acres of the San Diego Spectrum
project site (formerly known as the Kearny Mesa General Dynamics property)
located within the Kearny Mesa Community Plan area, in the City of San Diego,
California, from the M-1B zone into the CA zone, as defined by San Diego
Municipal Code section 101.0428; and repealing Ordinance No. 12342 (New
Series), adopted May 31, 1978, of the ordinances of the City of San Diego insofar
as the same conflicts herewith.

OTHER RECOMMENDATIONS:

Planning Commission on June 13, 2002, voted 5 - 0 to approve staff’s recommendations
with the following modifications:

Affordable housing requirements be increased from 10% to 20% on the 570 additional
units.

Parks should be developed in closer proximity to housing.

Add criteria to the site design guidelines to strengthen, rather than just to encourage
mixing, that single use areas, in particular those that are auto-oriented, are strongly
discouraged unless incorporated as part of a vertically mixed use development; no
opposition.

Ayes: Schultz, Garcia, Lettieri, Brown, Chase
Not present: Anderson, Steele
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The Kearny Mesa Community Planning Group on April 17, 2002, voted (13-0-1) to
recommend approval of this project.

CITY MANAGER SUPPORTING INFORMATION:

[¢]

The project area is located within the northwestern portion of the New Century Center Master
f the Kearny Mesa Community Planning Area. ITEM-330: (Continued)

gl

FISCAL IMPACT:

All costs associated with the processing of this project are paid from a deposit account maintained
by the applicant. The Extraordinary Benefits required through the original General Dynamics
Development Agreement will continue to be assured through the amended Development
Agreement. )

Ewell/Christiansen/MJW

LEGAL DESCRIPTION:

The project area is located within the northwestern portion of the New Century Center Master
Plan Area of the Kearny Mesa Community Planning Area.

FILE LOCATION: LAND - Progress Guide and General Plan/Kearny Mesa
Community - Sunroad at San Diego Spectrum (09)

COUNCIL ACTION: (Time duration: 2:20 p.m. - 3:23 p.m.)

Testimony in favor by Paul Robinson and Aaron Feldman.

MOTION BY FRYE TO ADOPT THE RESOLUTIONS AND INTRODUCE THE
ORDINANCES WITH THE FOLLOWING AMENDMENTS: PRIOR TO THE
ISSUANCE OF THE FIRST BUILDING PERMIT FOR SUNROAD'S 570
ADDITIONAL RESIDENTIAL UNITS WITHIN THE NEW CENTURY CENTER
MASTER PLAN AREA, THE OWNER/PERMITTEE SHALL MEET, OR ASSURE
THROUGH AGREEMENT OR BOND, THE FOLLOWING MITIGATION OPTIONS:

1. THE DEVELOPER SHALL PROVIDE 3.42 CONTIGUOUS, USABLE ACRES
OF LAND WITHIN THEIR DEVELOPMENT FOR PARK AND
RECREATION PURPOSES, AND PROVIDE FUNDING FOR THE DESIGN
AND CONSTRUCTION OF THE REQUIRED PUBLIC RECREATIONAL
FACILITIES ON THE PROVIDED ACREAGE PLUS THEIR PRO RATA
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ITEM-331:

SHARE OF THE COST OF CONSTRUCTING A 15,000 SQUARE-FOOT
RECREATION BUILDING AND SWIMMING POOL; OR

THE DEVELOPER SHALL PROVIDE A MINIMUM OF 2.0 CONTIGUOUS,
USABLE ACRES OF LAND WITHIN THEIR DEVELOPMENT IN A
CONFIGURATION TO SUPPORT ACTIVE RECREATIONAL
PROGRAMMING, PROVIDE THE FUNDING FOR THE DESIGN AND
CONSTRUCTION OF THE REQUIRED PUBLIC RECREATION FACILITIES
ON THE PROVIDED ACREAGE PLUS THEIR PRO-RATA SHARE OF THE
COST OF CONSTRUCTING A 15,000 SQUARE-FOOT RECREATION
BUILDING AND SWIMMING POOL, AND MEET THE FOLLOWING:

A. PROVIDE THE REMAINDER OF THE REQUIRED 3.42
ACRES WITHIN THEIR DEVELOPMENT AS CONTIGUOUS,
USABLE LAND.
Second by Atkins. Passed by the following vote: Peters-yea, Wear-yea,
Atkins-yea, Stevens-yea, Maienschein-yea, Frye-yea, Madaffer-yea, Inzunza-yea,
Mayor Murphy-yea.-

Changing the Name of a Portion of Churchward Street to Brooks Huffman Plaza.

(Encanto Neighborhoods Community Planning Area. District-4.)

CITY MANAGER'S RECONHVIENDATION :

Adopt the following resolution:

(R-2003-569) ADOPTED AS RESOLUTION R-297282

Approving the street name change of a portion of Churchward Street to Brooks
Huffman Plaza;

Authorizing the expenditure of funds from Council District 4 discretionary funds
for the amount of $2,500.




(R-2003-142)
RESOLUTION NUMBER R-297294
ADOPTED ON NOVEMBER 12, 2002
WHEREAS, on April 27, 2001, Sunroad Centrum Partners submitted an application to

the City of San Diego for amendments to the Progress Guide and General Plan, Kearny Mesa

nJ

lan, Development Standards and Design
ManuéL and amendment to the existing Development Agreement, and a rezone, LDR No. 41-
0101; and

WHEREAS, the matter was set for a public hearing to be conducted by the Council of the
City of San Diego; and | |

WHEREAS, the issue was heard by the City Council on November 12, 2002; and

WHEREAS, the City Council considered the issues discussed in Mitigated Negative
Declaration LDR No. 41-0101; NOW, THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that it is certified that
Mitigated Negativé Declaration LDR No. 41-0101, on file in the office of the City Clerk, has
been completed in compliance with the California Environmental Quality Act of 1970
(California Public Resources Code section 21000 et seq.), as amended, and the State guidelines
thereto (California Code of Regulations section 15000 et seq.), that the declaration reflects the
independent judgment of the City of San Diego as Lead Agency and that the information
contained in the rebort, together with any comments received during the public review process,
has been reviewed and considered by this Council in connection with the approval of Sunroad at

San Diego Spectrum .




BE IT FURTHER RESOLVED, that the City Council finds that project revisions now
mitigate potentially significant effects on the environment previously identified in the Initial
Study and therefore, that the Mitigated Negative Declaration, a copy of which is on file in the
office of the City Clerk and incorporated by reference, is approved.

BE IT FURTHER RESOLVED, that pursuant to California Public Resources Code
section 21081.6, the City Council adopts the Mitigation Monitoring and Reporting Program, or
alterations to implement the changes to the project as required by this body in order to mitigate
or avoid significant effects on the environment, a copy of which is attached hereto and
incorporated herein by reference.

BE IT FURTHER RESOLVED, that the City Clerk is directed to file a Notice of
Determination [NOD] with the Clerk of the Board of Supervisors for the County of San Diego

regarding the above project.

APPROVED: CASEY GWINN, City Attorney

<

o

et

Mary Jo Lanzafame
Deputy City Attorney

MIL:pev
7/15/02
Or.Dept:DSD
R-2003-142
Form=mndr.frm
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COUNCIL COMMENT:
COUNCIL COMMENT-1:

Comment by Mayor Murphy wishing to acknowledge the generous offer of Sunroad
Enterprises, and announced that on February 5, 2004, the leadership of Sunroad made a
public announcement that they were going to donate $1,000,000 over the next five years
to the San Diego Regional Fire and Rescue Helicopter program to help purchase and
operate a helicopter to serve the entire region.

Mayor Murphy wished to add that this year will be the 7" annual Blood Drive and that
the Municipal Employees Association set their goal at 500 pints of blood, and hopes to
meet and exceed that due to the severe shortage in San Diego. Mayor Murphy noted that
all City employees are given leave time to go and donate blood. Yesterday, the blood
drive was in the City Administration Building; today it is in the Mission Valley library;
on Wednesday it will be at the World Trade Center and the Police Headquarters;
Thursday at Balboa Park; and Friday at Ridgehaven Auditorium. Mayor Murphy
extended his thanks to the San Diego Municipal Employees Association for making the
effort to show people that they not only care about the job they do in serving the public,
but they go above and beyond that in terms of public service.

FILE LOCATION: MINUTES
COUNCIL ACTION: (Time duration: 2:14 p.m. — 2:17 p.m.; 2:21 p.m. 2:22 p.m.)

COUNCIL COMMENT-2:

Comment by Deputy Mayor Atkins regarding that on Saturday night she was able to
attend on behalf of the Mayor, San Diego’s 16™ annual “Learners Recognition Dinner
and Awards Ceremony.” Deputy Mayor Atkins announced that there have been 1,041
“Learners” that have participated in the program last year alone to help adults learn to
read.

FILE LOCATION: MINUTES

COUNCIL ACTION: (Time duration: 2:19 p.m.~2:21 p.m.)
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(R-2002-925)
RESOLUTION NUMBER R-296026

ADOPTED ON JANUARY 29, 2002

WHEREAS, Council Policy 600-37 requires the Planning Commission to recommend
and the City Council to determine whether a development agreement amendment is warranted for
proposed development before a development agreement amendment application may be accepted
by the City Manager for processing; and

WHEREAS, Sunroad Centrum Partners, L.P. [Applicant], is proposing to amend the
existing General Dynamics Development Agreement to allow for additional residential
development of its property located within the San Diego Spectrum project. Sunroad’s property
within the San Diego Spectrum project [Project] is located east of Kearny Villa Road, south of
Lightwave Avenue, west of Paramount Drive and north of Spectrum Center Boulevard, and is
legally described as Parcels 1 and 2 of Parcel Map 18572; and

WHEREAS, on December 6, 2001, by Planning Commission Resolution No. 3210-PC,
the Planning Commission of the City of San Diego [Commission] provided direction to City staff
regarding the application of population-based park requirements for the Sunroad at San Diego
Spectrum Project [Project]; and

WHEREAS, the Commission recommended that the existing population-based park
standards be maintained, but that they be applied in a more flexible and creative manner. Park

credit should be considered for different types of open space including on-site pocket parks,

- Page 1 of 2 -




linear park areas, swimming pools, and portions of Missile Park not developed by the YMCA
and open to the public for park purposes; and

WHEREAS, the Commission emphasized the need to provide useable park land, to be
free and open to the public at all times. On-site park land should provide convenient access to
future residents at San Diego Spectrum; and

WHEREAS, on December 6, 2001, by Planning Commission Resolution No. 3210-PC,
the Planning Commission made an initial determination that a development agreement
amendment for the Project was warranted and recommended that the Council of the City of San
Diego direct staff to accept the application for a development agreement amendment on the
Project and to negotiate a.development agreement consistent with Council Policy 600-37; NOW,
THEREFORE,

BE IT RESOLVED, by the Council of the City of San Diego, that the City Manager is

authorized to initiate an amendment to the General Dynamics Development Agreement.

APPROVED: CASEY GWINN, City Attorney

By

Mary Jo Lanzafame
Deputy City Attorney

MIL:lc:pev
01/15/02
Or.Dept:Dev.Svcs.
R-2002-925
Form=r-t.frm

- Page 2 of 2 -
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Welcome

In February, Sunroad Enterprises kicked off its 5-year
commitment to raise $1 million for San Diego’s Regional
Fire and Rescue Helicopter Program. Over the next five
vears, for every car sold at Toyota Chula Vista, Pacific
Honda Kearny Mesa Ford, Scion Chula Vista, Kearny
Mesa Infiniti, Kearny Mesa Subaru, Kearny Mesa
Hyundai, Kearny Mesa Kia and Toyota California,
every boat slip rented at Sunroad Resort Marina and
every round of golf sold at Maderas Golf Cilub, Sunroad
will make a donation to the fund.

If you're in the market for a vehicle, a boat slip or just a
round of golf, you can help give back to our community
by choosing to do business with Sunrocad Enterprises.
Together, we can ensure our great firefighters have the
tools they need to do their job.

Home ¢ About Sunroad Foundation ¢ In The News s Events « Contact Us ¢ Sign Up e Partners
Copyright © 2004 « Sunrcoad Foundation

http://www.sunroadfoundation.org/index.htm 1/25/2007







CITY OF SAN DIEGO @// v ii4
MEMORANDUM

DATE: January 23, 2006
TO: Elizabeth Maland, City Clerk
/‘//)

FROM.: LLee Hennes, Deputy City Engineer

SUBJECT:  Approval of the final map “Sunroad B - Promenade””

The City Engineer has examined and states that he can make the necessary findings to approve
the final map *‘Sunroad B+ Promenade” Pursuant to Section 125.0630 M.C., please place the
following notice as an information item in the Council Docket for February 6, 2006.

NOTICE of Pending Final Map Approval

Notice is hereby given that the City Engineer has reviewed and will approve on the date of
this City Council meeting that certain final map entitled “Sunroad B - Promenade” (T.M.
No. 421444 PTS No. 7081) located on the southwest corner of Paramount Drive and
Lightwave Avenue in the Kearny Mesa Community Plan area in Council District 6, a copy
of which is available for public viewing at the office of the San Diego City Clerk.
Specifically, the City Engineer has caused the map to be examined and has made the

following findings:

(1) The map substantially conforms to the approved tentative map, and any approved
alterations thereof and any conditions of approval imposed with said tentative map.
(2) The map complies with the provisions of the Subdivision Map Act and any local
ordinances applicable at the time of approval of the tentative map.

(3) The map is technically correct.

Said map will be finalized and recorded unless a valid appeal is filed. Interested parties will
have 10 calendar days from the date of this Council hearing to appeal the above findings of
the City Engineer to the City Council. A valid appeal must be filed with the City Clerk no
later than 2:00 PM, 10 calendar days from the date of this City Council meeting stating
briefly which of the above findings made by the City Engineer was improper or incorrect
and the basis for that conclusion. If you have questions about the map approval findings or
need additional information about the map or your appeal rights, please feel free to contact
Deputy City Engineer Lee Hennes at (619) 446-5291.

cc: W.0. 421444 PTS 7081
Attachments: Vicinity map, reduced copy of map
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THE CITY OF SAN DIEGO, CALIFORNIA
MINUTES FOR REGULAR COUNCIL MEETING
OF
MONDAY, FEBRUARY 6, 2006
AT 2:00 P.M.

IN THE COUNCIL CHAMBERS - 12TH FLOOR

Table of Contents

CHRONOLOGY OF THE MEETING. ..ottt se s e s ees 3
ATTENDANCE DURING THE MEETING ...ouuvuetiiietiieee ettt eves e 3
ITEM-1: ROLL CALL .ottt sttt et e 4
ITEM-10: INVOCATION ..ottt ettt e e 4
ITEM-20: PLEDGE OF ALLEGIANCE ......ciioieieieieteteee et 4
ITEM-30: William Deloatch Day ..o RPN 5
CLOSED SESSTION ITEMS ..ottt s s e s s es e 5
* ITEM-50:  Amending the San Diego Municipal Code Relating to Vacant Properties.............. 8
ITEM-51: Condominium Conversion Regulations of the Land Development Code .............. 9

* ITEM-60:

* ITEM-100:

ITEM-101:

* ITEM-102:

* ITEM-103:

* ITEM-104:

Two actions related to Municipal Primary Election to be held on June 6, 2006, for
the Purpose of Nominating Candidates for Council Districts 2, 4, 6, and §......... 11

Inviting Bids for the Construction of Grit Aeration Systems (GAS) Project at
Point Loma Wastewater Treatment PIANt ........occveveeueeereeeeeeeeeeerereeeeeeeseeesns 12

Grant Application for Highway Bridge Rehabilitation and Replacement (HBRR)
Grant Funding for Voltaire Street Bridge Rehabilitation over Nimitz Boulevard

PIOJECE ottt ettt ettt 15
Vietnamese Lunar New Year Day ....co.oooueuiuiviiineeceeeceeeeeese e 17
AUZIE GRIO DAY ..ottt 18

Judith Castiano DAY ........cccueuieerurieeieririee et eeee s s s e e e 19



Minutes of Monday, February 6, 2006
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.............................................................................................................................. 19
ITEM-200:  Formation of an Elections Task FOTCE .....uvimeiriiiiiieeeeeee e 20
ITEM-201:  Pension Solutions ~ Tobacco Settlement Revenue Secur_itization ........................ 22
ITEM-250:  SUBMISSION OF BALLOT PROPOSALS.....coovimiicemeeteee e 23
ITEM-251:  Notice of Pending Final Map Approval — Sunroad B - Promenade .......c............ 24
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- ITEM-253:  Notice of Pending Final Map Approval — Black Mountain Ranch North Village
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ITEM-259:  Notice of Pending Final Map Approval — 5685 La Jolla Boulevard.................... 30
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Minutes of the Council of the City of San Diego

for the Regular Meeting of Monday, February 6, 2006 Page 24
Wednesday  1/25/2006 132 Rules Committee review
Monday 1/30/2006 127 Council Docket (PUBLIC NOTICE) lists proposals

Thursday

referred by Rules Committee

2/66/2006 120 Council adopts propositions for ballot; directs City
Attorney to prepare ordinances

2/27/2006 99 Council adopts ordinances prepared by
City Attorney
3/10/2006 88 Last day for City Clerk to file with Registrar of

Voters all elections material

3/23/2006 75 Last day to file ballot arguments with City Clerk

If you have questions, please contact the Office of the City Clerk at (619) 533-4050.

ITEM-251:

Notice of Pending Final Map Approval — Sunroad B - Promenade.

Notice is hereby given that the City Engineer has reviewed and will approve on
this day the subdivision of land shown on that certain final map entitled “Sunroad
B - Promenade” (T.M. No. 421444/PTS No. 7081), located on the southwest
corner of Paramount Drive and Lightwave Avenue in the Kearny Mesa
Community Plan Area in Council District 6, a copy of which is available for
public viewing at the Office of the San Diego City Clerk. Specifically, the City
Engineer has caused the map to be examined and has made the following
findings:

(1) The map substantially conforms to the approved tentative map, and any
approved alterations thereof and any conditions of approval imposed with said

tentative map.

(2) The map complies with the provisions of the Subdivision Map Act and any
local ordinances applicable at the time of approval of the tentative map.

(3) The map is technically correct.



Minutes of the Council of the City of San Diego
for the Regular Meeting of Monday, February 6, 2006 Page 25

ITEM-252:

Said map will be finalized and recorded unless a valid appeal is filed. Interested
parties will have 10 calendar days from the date of this Council hearing to appeal
the above findings of the City Engineer to the City Council. A valid appeal must
be filed with the City Clerk no later than 2:00 p.m., 10 calendar days from the
date of this Notice stating briefly which of the above findings made by the City
Engineer was improper or incorrect and the basis for that conclusion. If you have
questions about the approval findings or need additional information about the
map or your appeal rights, please feel free to contact Deputy City Engineer Lee
Hennes at (619) 446-5291.

Notice of Pending Final Map Approval — 4666 Mission Boulevard.

Notice is hereby given that the City Engineer has reviewed and will approve on
this day the subdivision of land shown on that certain final map entitled “4666
Mission Boulevard” (T.M. No. 42-0934/PTS No. 57724), located southwesterly
of Diamond Street and Mission Boulevard in the Pacific Beach Community Plar
Area in Council District 2, a copy of which is available for public viewing at the
Office of the San Diego City Clerk. Specifically, the City Engineer has caused
the map to be examined and has made the following findings:

(1) The map substantially conforms to the approved tentative map, and any
approved alterations thereof and any conditions of approval imposed with said
tentative map.

(2) The map complies with the provisions of the Subdivision Map Act and any
local ordinances applicable at the time of approval of the tentative map.

(3) The map is technically correct.

Said map will be finalized and recorded unless a valid appeal is filed. Interested
parties will have 10 calendar days from the date of this Council hearing to appeal
the above findings of the City Engineer to the City Council. A valid appeal must
be filed with the City Clerk no later than 2:00 p.m., 10 calendar days from the
date of this Notice stating briefly which of the above findings made by the City
Engineer was improper or incorrect and the basis for that conclusion. If you have
questions about the approval findings or need additional information about the
map or your appeal rights, please feel free to contact Deputy City Engineer Lee
Hennes at (619) 446-5291.
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Tom-
Dan just siepped oul- but he asked John Cruz this ouestion and | balisve that answer was ne- thay did not find 1t
razezsary to maks & CL U getermination. So vou may want o dig into the qusstion of why they deciged this...
Darral D, Fullbright AlA
Frincipal
BPL Archiieciure Pianning interiors
4425 Z=sigate Mal, Suiie 10D
San Diego, CA 52121
P E5B-453-1200 exiznsion 104
FAX: BSB-453-1813
Vigit our websiis st www.bpe-Breh.com
- Oripinal Magsape ——
srom; 1om Story
To: Dan Munch  Dan Taipman ; Craip Bachmann
Cc: D,aux@: F-Broh.Com | I:arm! =ylipripnt
Sent Nonﬁay april 02, 2008 1:38 PM
Subject RE: Centrum, | =44 Obstrustion Zvaluation
Dan,
That isn'l the guestion | wanted you to ask. Dig you 28 sk tnhe guestion | suggestes sariier, Le 8 CLUP consistency
getermination? Pls fing oul
From: Dan Munch [ma 'tm Srunch@bpe-arch.com)
Sant: Monoay, Aprll 03, 2008 1:20 PM
Ta: Dan Faidman; Tom Story; Craig Bachmann

~= bpaul®bpe-srch.com; ’Darre., ullbripht’
ubject: Cantrum, FAA Obstrucion Evaluation

=2 S

Al

| spoke with John Cruz this moming and asked him if Centrum wes reviewsd and gpprovad. by the airport authority of
Fah. Appererily, no such review ok piace. in speaking with Jeannsthe Tampie briefly, he stated that F such & review
wes necessary, hay would have caught it soon afier we submitled, He didn't know why the FAR wouid be petting

imvolved this iate in the game, and repuasted [1ry © fino out what trippered their revisw,

| then spoke with Karen McDonald wiih the TAA Dbstruction Svaluation Dept. She expiained that ihis process s taried
:ogple weeks ago when 8 letz r from & “concemed Citizen” crossed her gesk, inauiring as (o whetner the proq tthey
resd @bout in the nawspaper had been raviewad for its impaci on the circling procedurss for Montgomery, She was

poing fo ignore the leter, DUl laler received e pnone call from someone higher Up at the FAA zoain asking If an
evaluaiion had bean done,

2n though the building goesn't meat the standarg criteriz ‘triooenno Fah raview, they have reguestad we submit

So ev

the pro sf't so ihat they can issue an official "airspace getermination” in oroer to eppease Joe Clizen. Karen direcied
me 10 their website where 've since submitied the project cata for thair review:

nips: /_/www oszse.ize.opviossseZXT/ponalish

On the sie, you'l ces the siBNOarD oritena trigganng FAA review, the main one being any buliding over 200fL
Centrum2 is 180t

Normzally these reviews take 30 days, hut Karsn is willing to help us expedite this one in 2bout half that time. Oncethe
VAMOUS GEparments review the projecl, thn\/ will determine i mitigating mezsures mus! be 1zken (i.a, beacon lighis). In
rare cesss, they have reguired the buliding £ e pwered, but sne coulgn't conieziure on this until the obstruc tion

evaluation was conguzied

=n submitted, and | will continue 1© ioliow up on their DTDD ess We nave BisC submitied

ver the 2001 mentionat above.

465 | said, the project nas
anirumi4, since i will o

pe
20

o103




Dran Munch

Sroject Architec!

3PA Archilecturs Planning interiors
£=5 Szaigate Mall, Sulle 100

san Diego, CA 82121

oH: BSB-453-1200 axi 128

=aX B5R-453-18%3
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Dan Munch

Tom Story [istory@sunroadenterprises. Com)

From

sant:  Thurstay, April 08, 2008 2:40 P

To! Dan Munch: Darrel Fullbright; Dan Feicman; Craip Bachmann
Cec: bpaul@bps-arch.com

Subject: RE: Centrum, FAA Obstuction Zvaiuation

Thy for the updaie

From: Dan Munch [r‘ant:‘Dmunrh@bpa—arch.:omj

Sans Thursgay, Aprl D5, Z00S 1028 AM

To: Tom Story; ‘Darrel Sulibrign; Dan Feidman; Creig Bechmann
Cz bpeul@bpE-aron.Com

et

Subjecs BRI Cenoum, FA4 ObsTuzbon =valuation
Al

Jonn Cruz la® = voicemal this moming stating thal he discuesed the CLUP issve with the planner, Peier Chou, who

confirmet that the projsct is notin an-area requiring CLU® review,

he FAL obsiatle review, I've confimmed that th y received the projact information ang their review is in

Regarding 1
progress. [l foliow up with Karen weskly to gel & status upoate and report batk when | hear mors.,
Dan

From: Tom Story jmallio:t rstory@sunroadenterprises.com)

Sant Monday, Aprl) 03, 2006 £:08 PM
—g: Dan Munch; Darrel Fullbright; Dan Faidman; Craip Bachmann

C= bpaul®bpe-arch.com
Supject: RE: Centrum, FAA Obstruction Svaluation

VWas that because we are ouiside of any

CLUP zone and 25 such are consistent with the CLUP sinze we are not within 117

Erprm; Dan Munch [malltc:dmunch@bpa-aroh.com)
Sant: Monday, April 03, 2006 2:41 PM
To: ‘Darral Fullbright’; Tom Story; Dan Feloman; Craig Bachmann

Cz bDaul@bpa—ar:h.com
Subject: RE: Centrum, FAA Dbstruction Evaluation

Tom,

Thz! was in facl my understanging from John.

Erom: Darrel Fullbrioht {malio: Ba2@bpz-arch.com)
San Mow“ay April 02, 2008 150 PM
To: Tom Story; Dan Munch; Dan Feioman; Craig Bachmann
- - ppaul@bpa-arch.com
sject Rer Centrum, =ak Dhstruction Svaluatio

@a1p?2
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From: <Karen.McDonald@faa.gov>
To: dmunch@bpa-arch.com; cbachmann@sunroadenterprises.com

cC: Bruce.Beard@faa.gov; James.Machado@faa.gov; kevin.haggerty@faa.gov; Broughton, Kelly; Galloway, Tait;
eric.nelson@sdcounty.ca.gov

Date: 6/20/2006 11:34:53 AM
Subject: 2006-AWP-1638-OE

Dear Mr. Bachmann,

This email is a follow-up to our telephone conversations regarding the
notice submitted on your behalf to the Federal Aviation Administration
(FAA) on April 5, 2006, for a 180-foot building sited approximately 3,200
feet north of the main runway at the public-use Montgomery Field landing
area in San Diego.

As you are now aware, our office issued a Presumed Hazard letter, dated
Aprit 24, 2006, for this proposal because of the structure's height having
an adverse impact on the published circling instrument flight procedures
utilized at Montgomery Field. Our letter advised that the maximum
acceptable height of the structure at this site is 160 feet above the
ground. The letter gives 60 days for resolution of the issue,

Subsequent to the issuance of our letter, it has come to the attention of
the FAA that this building is under construction. After the 60 days has
eiapsed from April 24, 2006, with no resoclution of the issue, our office

will be in a position to issue a Determination of Hazard to Air Navigation
for any height greater than 160 feet above the ground for this aeronautical

study 2006-AWP-1638-0E.

We also understand that there may be two additional planned structures for
this development project, of greater height than this current structure.

As of this date, there has been no notice submitted to the FAA for these
two structures.  Proposals which meet the notice filing criteria of Federal
Aviation Regulation (FAR) Part 77, Subpart B, must be submitted for
evaluation under federal statute. Our office is supplying you this
information for your planning purposes.

If you have any questions or need further gdidance, please call or email
me. Thank you.

KAREN L. MC DONALD
Los Angeles OES
310 725-6557

e-file 7460-1 on-line @ public web http://oeaaa.faa.gov

and
register for electronic notification of public OE notices

file://C:\Documents%20and%20Settings\maguirre\Local%20Settings\Temp\_agv000D\20...  5/10/2007
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Federal Aviation Administration reronautical Study No
2i= Traffic Alrspace Braach, RSW-520 2006=-AWP~-L638-0F
2501 ¥Mescham Blvd.
Fort NO"uu, T 76:37-‘0520
Tesued Date: 04/24/2006
Craig Bachmann
Sunroad Enterprises
4443 Bastgate Mall Suize 400
gan Diege, T2 S2lzl
e WOTICE OF PRESUMED HAZARD ==
The Federsl Aviation Administration has copducted an asronaazical study und
the provisions sf 49 U.S.C., Section 44718 and if applicable Title 14 of ghe
Code of Federal Regulztioms, part 77, CORCEITIING:
Tructure: Building
Location: San Diego, Ca
Laticude: 32-48-38.0 N NAaD E3
Longaitude: ., 7=8~30.0 W
Helghts! 180 feer above ground level (AGL)
59§ feet above mean sea level (AMSL)
rnitial findings of this study indicated that the structure as described exceeds
obstruction standards and/or would nave an adverse physical or electromegnetic
interference sffect upon mavigable alrspace or ir mavigation facilities.
Pending resclution of the issues described below, the structure is pregumed to
be a hazard t©o BLrX navigation.
Any neight exceeding 160 £met ebove ground level (576 fest above msam sea
level), will resnlt in 2 subsuun_- 21 adverse effect and world warrant 2
Dererminztion of Hazard to Rir Navigation,
See sctachment for additiomal information.
NOTEZ: PENDING AESOLUTION OF THE ISSUE(S) DESCRIBED AEOVE, TEE STRUCTURE IS5
cRESTMED TO BE A HAZARD TO AIR NAVIGATION. THEIS LETTER DOES NOT AUTHORIZE
CONSTRUCTION OF THE STRUCTURE EVEN AT A REDUTED HEIGHT. ANY RESCOLUTICN OF THE
ISSUE (8§) DESCRIBED ABOVE MUST BE COMNUNICATED TO THE Far SO THAT A FAVORABLE
HmETERMINATION CAN SUBSEQUENTLY EE ZI8SUED.
=7 MORE THAN 60 DAYS FROM TEHE TATE OF THIS LETTER EAS ELAPSED WITHOUT ATTEMPTED
RESOLUTION, IT WILL EE NECESSARY FOR. VOU TO REACTIVATE THE STUDY BY FILING A WEW
rnn FORM 7460-1, NOTICE OF PROPUSED CONSTRUCTION OR ALTEZRATION.
=% we szn be of further assistance, please contact our cffice 2t (3101725-8E857
on any future correspondence concerning this matter, please refer t
nercnautical Study Number 2006-AWP-1638-0E.

G;gnature Ccn“ral ¥o: 455586~ 45087Q

Rﬂren McDonald
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From: Tait Galloway

To: Halbert, Gary; Broughton, Kelly

CcC: Greer, Keith

Date:  6/19/2006 12:30:00 PM

Subject: FAA Issue w/ Sunroads Centrum 12 (PTS 64541)

g A e e

Gary; Kelly:

In response to the voicemail that Kelly forwarded to me concerning the FAA, the FAA has a
significant issue with the Sunroads Centrum 12 project in Kearny Mesa concerning the building's
height.

The proposed project is a 12 story (180 ft) 306,000 sq. ft. office building. It appears that the
project is currently in SCR (PTS 64541) and a building permit is being inspected (PTS 84081).

The FAA wants the building height reduced to 160 ft as stated in a letter to the project applicant.
Also, the FAA has requested to me that the other proposed projects near this project to be
submitted to the FAA,

This proposed project would affect flight operations at Montgomery and affect the City's ability to
receive future FAA funding for Montgomery.

The foliowing is based on a conversation I had with Karen McDonaid at the FAA (310-725-
6557) regarding this project:

On April 5, 2006, the project applicant filed an Obstruction Evaluation and Airport Airspace
Analysis request electronically with the FAA for the project. On April 24, the FAA issued a letter
to the project applicant Craig Bachman, Sunroads stating that FAA has determined that buildings
height at 180 ft would affect the circling radius for the instrument proceeds (TERPS) at
Montgomery Field and the FAA recommended a building height of 160 ft; otherwise they would
issue an airspace hazard determination.

The FAA received an application from a construction crane company for Obstruction Evaluation
for a 300 ft construction crane and the FAA realized that the crane was for the Sunroads
Centrum 12 project. The FAA realized that they never received a response from Sunroads
regarding their recommendation, so they contacted Sunroads and indicated they would issue an
Airspace Hazard Determination for the proposed project. Since the letter is posted electronically,
the project applicant indicated to the FAA that they were unaware of the letter. The following is
a link to the letter: https://oeaaa.faa.gov/oeaaabXT/letterViewer.jspletterContentlD=456879

The FAA is concerned since this project would affecting flight operations at Montgomery Field.
They indicated that it may affect the City's ability to receive future FAA funding for Montgomery
Field. They are also concerned with Centrum 14 (14 story office building) which is currently in
SCR (PTS 104341). Centrum 14 has not been submitted to the FAA of an Obstruction Evaluation.
The FAA was indicated that it is their understanding that there is a third project similar in size.

file://C:\Documents%20and%20Settings\maguirre\Local%20Settings\Temp\ _agv000C\FA...

5/10/2007
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Although near the airport, the projects are not in either the Airport Influence Area (AIA) or AEOZ
for Montgomery, although they are in the MCAS Miramar AIA.

Since this is a significant issue for the FAA, I told Karen McDonald that I or another staff person
at the City would follow up concerning what steps if any the city would take regarding this
project and other proposed projects nearby.

Please advise.

Thanks,
Tait

file://C:\Documents%20and%20Settings\maguirre\Local%20Settings\Temp\_agvOO0C\FA... 5/10/2007







S R

3

S N RO /\_ 4445 tosigate Mal
T E R

N PR OIS E s Suits 400
20 June, 2006 Son Diega, Calfomia
521121
Federal Aviation Administration {858) 362-8500
Alr Traffic DiViSiDn, AWP-500 For: {BSBY 3478448

At Air Traffic Airspace
15000 Aviation Boulevard
Hawthome, CA 90250

R

(o

Ms, Karen McDonald:
We have reviswed the Air
regarding the above refere

feel above ground leve],

We are reviewing the dats

Branch, AWP-320

2006-AWP-1638-OE, Dated Apri} 24, 2005

Traffic Adrspace Branch, ASW-520's response of 4/24/06
nced airspace study and the proposed building height of 180

that was submitied to your office on April 5, 2006.

We have concems that some of the data contained on our origina! FAA Form 7460-) may
have been inaccurate. At such we are: .

* Reguesting our registered engineering firm to;

o Develop an engineering survey,

o Validate our {atitude and longitude in Nationa! Geodetic Daturn 1983,

0 Produce an engineered drawing showing exact coordinates and-terrain elevations,
o Evaluating our proposed above ground building height.

in the meantime, we agree (o the 160 foot height specified in you |etter of April 24, 2006
which stated that we and the FAA needed to reach a resolution not later than 60 days
from the date of your letrer.

Should we find uny varian
and requesi re-evaluation,

Thank you for your attenti

Sincersly,
Sy y/z = riges
[N

ces In the data previously submitied we will notify the FAA

4

on to this matter,

CC:  Federa) Aviation Administration
Air Traffic Airspace Branch, AWP-530
2601 Meacham Bivd.

Fort Worth, TX 76

137-0520
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oo 74601 for ASN: 2006-AWP-3876-0F

< orm 7450-1 for ASN: 2006~AWP-3876-0F

? Ovearview
iStudy [AEN): 2006-AWP-3878-0F Received bate: | 08/22/2006
- | prigr Study: 2008-AWP-1E3B.0Z Entered Date: 06/22/2006
| Status: Determined Compiation Date: 08/27/2006
| Letters: petermination ") Expiration Date: 12/27/2007
o Map! View Map
Spunsor Information Sponsor's Representative Information
—Sponsar: Sunrpads Enterprisos Repregentative;
Attention Qf: Craig Bachmann Attention Of: George Wilitams
Address: 4445 Eastgate Mall Buite 400 Addreaas: 2894 W. Wrangier Way
Citv: San Diego Clty: Queen Creek
sSwuate: CA Stare: AZ
Postal Code: $2121 Postal Code: 85242
Country USA Country: s
Fhone; 858-362-8500 Phane: 480-087-7BZ3
Fax: 858-362-B448 Fax: 480-387-7624
Conmstruction Info Structure Summary
Notice Of: Alteratian Structure Type!  Other - without Antenna T
Duration: mermenent (Months: D Deys: 0)  Other Description: BUILDIRG WITH MAXIMUM HEIGHT DF 18D'AGL/S7E8'AMSL
work Schedule! D8/01/2006 to D8/01/2008 NACO Number:
Date Bulte: ' FCC Number:
Structure Detgils Herght and Elevation
Latituge (MAD E33; 32° 48 28.00" N Praposed  DNE  DET
Lomgitude (NAD 83): 117° 08" 30.00" W Site Elevation: X 416
Daturm! NAD 83 Struzture Halght 160 0 180
, | Accuracy: Total Height (ASMLY: 578 0 576
marking /Lighting: Red lights
Other Description: Freguancies
Name: ‘ Sunreads Centrum 12 Low Freq High Freq unit ERP Unit
City: San Dlege
State: CA
Nearpst Airpart MYF
Distance to Structure: 4235 feet
On Airports No
Birection to Brruseurer 251018
Traverseway! ' NO
Description of Locetion; BE20 Spectrum Center
Bivd.
Description of Proposal; Commerclal Dffice
Bullding.

hirps://ceazz. fas. pov/oeaanE X T/scarch Action jspPection=displayOECasedoeCasel=471120 9/11/2006
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PPLEMENTAL N

Fomm Agproved OMB No. 21200001 3
Expirgtion Date. 1/81/07 B

Asronsuticet amuy M.

Submissiominsmuctions: ForAdvances fptt i  Construction orfieration. Complets tems 1, 2, 3A 113402,
and €. .} applicable, also sompteteiteme & and 5. DemchParn 1. Foldandtapeavbotiom.. Mailtothe FAA Regional SUKNRO-DA0044721-05
Ofice foryouranee. Rar 1AL provited for yourfile.

L) Notice-of Actual Construchion or Alteration
{Piease Type orPtim onithis-Formy}

U S\ bapaniman o Trareponaton

Fe FAVIBLON A

1. Cpnstrustion

&, Tepeantt Desuripton of Constucion = B, Owner. of Structure
Now
&) Ateration | Sunroag-Centrum 12
22, isongtruction Location —~Heaighit
<A, -Coordinates {Topundredttts of secands, iFknewn) . 8. Lozabon Oy, Stete, wciugs Stregt
Lalitude Lungm:se ACTHEES By
© t " o i «|“BB20 Bpactrum Certier Bolitevard
52 48 38,00 T 8 30200 San'Diego, AZ
. Constrecton Meliphts Total Heipht
FEmusture & BIE)
-Anoveiiesn Baa tevel
S Slastion A16.  PLAKSL
L Bruckesbaight B0 RL AGL 05 FLAMBL
0. Site Eyevation: Batermimed: By E. uReimr ! oox - F o of:H U Public-tise of Migary-Airpon
B Acwalurvey L Napay {includte Distance sntt Birschon fromne:Airpor
O uses7s Quad Cnart B anoEz iortgomery Fisid, 351.8 degrees diraction’to structure
T Diner fSpecty) T} GneriSpac) Wiontgomery Fieid, g
) 8. ConstructionNotifications
A, “Natiiceton I B ‘Sonsiruston!Fegiect
(NoECT B CRucRH SRRl %7 ny )
_Batety-— FAR Parl 77 Requiret]) Date ; ‘Daw
& (7HConsmuctonwilsmrSubmia . : :
SssstAfhrsinddvance : Pt Abantonat
{2) Estimatesy Compisthon
. {3)'Structur Reached Grastesi-Hegnt —— {2y Constructinn Eismantied
B USubmibwitiig S ooy . 7AED0B -
& Aarking et Lighting
A Mt Lighted - ‘
- 1T Ktadium Imendiy Wiiks I Highimtensiy ¥Vibite B Red
i wes O ne U Yempomry 4 3 Dusrmediminensiy [ DusgHiphinmnsiy T3 Howe
AL WVie S Red) AWt B Red) i
&, dhrtennt Regiifing FCD License
A Cail Bign B. Fraguency |G EmeAnp 'ZFCC:" tion:Permit . Dete Construction Permitt tesued
i
8. Rreparer’s CenificRtion
A. Prop 8 Rep I B, ponsmastion Proponent
Nama: Wilkams Paiption Consuttamis . inc, Neme: Craly Bathmann, Sunroad Enterprizes
hetdrees DESAANY, Wrangier-Way Address. 4445 Easigate #ish Sulte 400
Quesn Gresk, AT BER42 Ban:Begn:CRIB2921
BBO-BET ~THZ3 4<BEB.3BTBA52
1 "Fet Mo, intinde. Ares Code), Tel Mo finchee hrea Dode)
fl hiershy: nqgfyﬂzatgpg informatiorprovidedis true compiete, ant correct to the pest-of my-knowlegge.
g Tt 1 Date
Villliams Aviation Consultants.ing, TREDE

hotics is required v 14 mode of Fecaara! Regu:ahms par 77 purguart to 49°LL8.C., Section 44718, Persons who knowingly-and
wifingly violatethe'notice requiremerts of parl 77 are subject to.a-civll penatly of $1, GDD perday untll the notice is Teteived, pursyant 1o
481 8 0., Section 48301E).

F AR Famm. 7AED2 (rem SUPERSEDES PREVIOUS EDITION ADWANCE NOTICE -OF CORS TRUG TIDN Farc4
SUBRUT MITHOUT DELEY
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Federal Aviation Administratien : Rercnautical Study No.

Air Traffic Airspace Branch, ASW-520 2006-AWP-¢601 -0
2601 Mezacham Blvd. ' Prior Study No.
Fort Worth, TX 76137-0520 2006-AWP~-3B76-0F

-4

ssusd Date: 08/11/2006

Craig Bachmann

Sunroads Enterprises

4445 Ezstgate Mall Suite 400
Sen Diego, CA 82121

*¢ DETBRMINATION OF HAZARD TO AIR NAVIGATION #+#

The Federal Aviation ARdministration has completed an asronautical study under
the provisions of 49 U.5.C., Section 44718 and, if applicable, Title 14 of the
Code of Federal Regulations, part 77, concerning:

Structure: Building

Location: San Diego, CA

Latitude: 32-48-38.00 N NAD 83

Longitude: 117-8-30.00 W

Heights: 180 feet above ground level (AGL)

586 fast ahove mean sea lsvel (RMSL)

This aeronautical study revealed that the structure as described above woulgd
have 2z substantial adverse effect on the safe and efficient utilizaticn of the
navigable airspace by aircrafr and/or con the cperation of air navigation
facilities. Therefore, pufsuant to the authority delegated to me, it is hareby
determined that the structure would be a hazard te air navigatien.

This determination is subject to review if an interegted party files a petition
that ie received by the FAA on or before September 10, 2006. In the eveant a
petition for review is filed, it must contain a full statement of the basgis upon
which it is made and be submitted in triplicate to the Manager, Airspace and
Rules Divigion - Room &23, Federal Aviation Adminigtraticon, 800 Independence

Ave, Washington, D.C. 20591.
' I

This determination becomes final on September 20, 2006 unless a petition is
timely filed., In which case,. this determination will not become final pending
dieposition of the petition. Interested parties will be notified of the grant
of any review. For any questions regarding your petition, please contact Office
of Airspace and Rules via telephone -- 202-267-8783 - or facsimile 202-267-8328.

This determination concerns the effect of this structure on the safe and
efficient use of navigable airppace by aircraft and dees not relieve the sponsor
of compliance responsibilities relating to any law, ordinance, or regulation of
any Federzl, State, or local governmment body. ‘

This aercnautical study considersd and analyzed the impact on existing and
proposed arrival, departure, and en route procedures for aircraft operating
under both visual flight rules and instrument flight rules; the impact on all
existing and planned public-use airports, military airports and asronmautical
facilitles; and the cumulative impact resulting from the studied etructure when
combined with the impact of other exieting or proposed structures. The study
lisclosed that the described structure would have a substantial adverse effect
en air navigation.

l
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‘An account of the study fiﬁdinga, seronsutical objecticns received by the FAR
during the study (if any), and the basis for the FAA's decision in this mactter

can be found on the following page(s). A

A copy of this determination will be forwarded to the Federal Communicatione
Commigsion if the structure is subject to their licensing authoricy.

If we can be of further assistance, please contact our office at (202)287-3218.
On any future correspondence concerning this matter, please refer to
Aercnautical Btudy Number 2008-AWP-4601-0Z.

(DOH)

Fidﬁlturi Control Wo: ¢75300-484230

Kevin P. Haggarty :
Manager, Obstruction Evaluaticn Service

Attachment (&)
2dditional Information
Map
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Additiocnal Information for ASN 1005-AWP-4601-0F

The building is located 0.70 NM north of the Montgomery Field Airport Refershce
Point; 3,424 feet from the Runway 10L physical approach end. This public-use
airport is located in San Diego County, California.

The building height exceeds the Subpart C Obstruction Standards of Title 14 cof
the Code of Federal Regulations, Part 77, applied to Montgomery Field as

follows:

77.25(z), by 19 feet, a height penetrating the Maontgomery Field Horizental
S8urface.

'

77.23(a) (3}, by 20 feet, a hcight that increases minimum instrument flight
altitudes within a terminal arsa (Terminal Procedures criteria). This structure
height will change the controlling cbstacle for the following;

The ILS Runwazy 28R and NDE or GPS Runway 28R Category A & B Circling with the
DALOS stepdown fix minima.

The ptructure height aleo exceeds, by 18 feet, the VFR traffic pattern airspace
criteria required to conduct normal operations as applied to the public-use
Montgomery Field Airport.

This case was not circularized to the public for aercnautical comment. Current
cbetruction evaluation policy states that circularization ig not necessary when
a structure ig found tec have a substantial adverse effect on aeronautical
cperations based on an incernal FAA study. This does not affect the public's
right to petition for review: determinations regarding structures that meet this

Yt 4 -
iriterion.

The FAA attempted to negotiate with the sponsor to reduce the height of the
gtructure. The original firat filing by the aponsor at the same location and
height was issued a presumed hazard negotiation letter advising the sponsor of
the aercnautical instrument procedural impacts. The sponsor responded with a
second filing lowering the structure height to the reguired acceptable helght
The gecond filing was issued ‘a determination of no hazard. This third fll*ng
increased the etructure height to the original height of the first filing. The
epongor stated the refusal to lower the structure height was dictated by land
availability and location. The sponsor's representative adviged the FAA by
submiseion of FAA 7460-2, that the structure had reached 1ts greatest neight on
the same day as the third filing. g
-
Therefore, it ip determined that the structure has a substantial adverse effect
on zha gafe and efficient utilization of the navigable airspacs by alrc*afc and
is a hazard to air navigation..

CONFIDENTIAL SR039
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CE’E Vﬁ&éﬁfﬁ ALLEN & LICHMAN LLP

Antoraeys bt Law
Coriimercial Litigntiot « Avtavion Law & Litfgution = Enviroronensal Law & Ligation
Guaey 8olles, FhDn
jobn Chevalior Ju®
Berne O Hart

Rarbare £, Lickman, Ph.D.

Jaoqueling B Serean, LLIMP

September 18, 2006 Fredenisk €. Wardrff«
Hlectred

sittniztied b Pecs ¥k
0 Caenensid

Ar. JefT R. Brown. o : ""\‘35 Tmn f.,c;ta- Dm-z, Sulce: "L‘/‘
“Aviation Safety Officer : » e y
_ Department of Transportation
Division of Aeronautics.
1120 N'Street
P.O. Box 942873 -
Sacremento, CA 94273-0001

Faux mjlns {FiqyaBy ﬁaﬂ
E-tani] solifeatnidaw.com

R Sunroad Centrum

Drear M. Bm‘;ﬂrn:

We represent Sunroad Enterprises (“Suuroad”), builder and developer of the Centruriy
project in the arca of Montgomery Field. This is in response to your letter of September 14,
2006, in which you assert that 2 Department of Transportation permit is required for the Stnroad
Ceuntrinn 1 buitding (“Centrum™) pursuant to Public Utitities Code § 21659(2). 1t 15 Sunroad’s
position that this assertion is legally questionable for at least four reasons: (1) the FAA has
already raised the circling minimums, eliminating any danger to alr navigation, and; thus, Public
Utilities Code § 21659(a) does not apply; (2) the Centram projeet is fully compliant with all city
plans and zoning ordinances, including the Alrport Environs Overlay Zone (“ABOZ”) at
Montgomery Field; (3) iho Centrum Project is not subject to any current or proposed Airport
Land Use uzmpm bility Plen irmitation; and {4) Caltrans may have m?ersteppea its legal

boundancs nrelying onﬁzzlﬁw hikities Code §2 1§b9

L The FA4 Has Already: Raisnii the: Ciz‘cﬁng WMindorrms Ey Way of NOTAM and Wil
Do So Permanently By Jepyﬁscn Pablication Upon Notification of Beilding v
Completion.

Contrary to-Caltrans’ claim, the Centrum praject does not impact air navigationat
Montgomery Fivld. The FAA hesraised circling mindmuwms ar Montgomery Fieldby Notice to
Almen-(NOTAM} thereby accommodating 2 construction crane at 330 feet which easily
subsumes the beight of the Centrum | bullding ot 180 feet. Asthe FAA has 1o power to contryl
land use, i had no choles but to remaove the Hazard through operational changes. When the FAA
determines that & stracture would constitute a hazard to flight, the FAA is required to revise
published acronautical procedures through a NOTAM so as to eliminatethe hazard. See 77

Syhibit 2.
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Mr. Jeff R, Brown

Awiation Safety Officer

Department of Transportation
- Division of Aeronautics

September 18, 2006

Page 2

C.FR. § 77.11{b)5), FAA Order 7400.2F, Section 5-1-3. Uttirnately, upon notification of
completion of Centrum 1, the FAA wili raise the hei ght of the circling minimums by 20 feer,
originally tiwough a NOTAM, and eventually depending on the publication cyele, trongh
publication in Teppeser.  Accerdingly, Centrurs 1 does not fali-within the provisionof Public
Utiliries Code § 21659, and does not require 2 Department of Transportation pemt.

Ix. The Centrum 1 Project Fuilly Complies With Lé’c&l‘ Zoning Laws.

The City of San Diego has overlain an AFGZ on the commercial zoning surounding
-NMontgomery Field. The Centrum Project fully complies with the Berght limits in the ABQY. On
that basis, San Diego approved Sie tentative and final maps for the project and has alread v
pranted 2 building permit o Centrum 1. Suaroad has serupulousiy complied with this builiing
permt. -

Government Code § 50485,14, as cited by the California Attorney General in 53 Op, Atfty,
Gen. Cal. 75 (1970} interpreting Public Usilities Code § 21659, provides that “Neither this
article nor anything expressed iy it is intended o beor istobe construed as a depialof the power
of local governing bodies and agencies to provide for zoning regulations pursuant to Article X1,
Section 11 of the Constitution.” To the extent that Pubiic Lilities Code § 21639 purportsio .
impose a restriction on land use in excess of that 1mposed by the local governing b ody, il is
arguably misapplied here. ' S :

HII. The Centram Project Boes Not Fall W *’iﬂﬁnz&uy Current or Proposed idrport Land
Use Compatibility Zoue Bstablished in the Governing Airpert Land Use
Compatibility Plans, v

The current tand use compatibility plan for Montgomery Field contatns compatibility
zopes winch vonform to thoss established in the California Adrport Land Use Planaing
Handbock. The ALUCP currently proposed by the San Diego Alrport Land Use Commission
also coritains six compatibility zones, Centrum Hes outside all fhese current and proposed
compatibility zones. Therefore, the hei ght of Centrunz 1 is not constrained by any existingor .
proposed.aitport land use compatibiiity plan. » el

DSD0002198



Mr. Jeff R. Brown

Aviglion Safety Officer

Department of Transportation

Division of Aeronantics
eptember 18, 2006

s hul
age 3

v, Caltrans is Actine In Excess of fs Jurisdiction in Attempting to Applv Public
Tiifities Code 8 21659 to the Centrum Projecr.

As a general rule, Caltrans may only exercise its jurisdietion over aviation in areas not
already occupied by the Fedoral Government. See Cizy of Burbarde v. Burbani-Glendafe- o
Pasadena Airport Authoriey (1999) 72 Cal.App.ath 366, 380, In this case, Caltrans has arguably
overstepped that jurisdiction in that it is atlempting o enforce height restrictions in the wicinity of
Montgomerv Field which fall squarcly within the ares fully occupied by Federa]l Aviation

Regulation (“FAR”) Part 77,

The Federal preemption doctrine is derived from the supremacy clavse of the .S,
Constitution, and provides that, among other things, where Federal law fully occupies a given _
field of regulation, the Federal Jaw precmpts all state and local law on that subject. The Federal ,
Aviation Act empovrers the FAA 1o fully regulate the use of navi guble airspace. Title 14, Code.
of Federal Regulations, Part 77 {(“Part 77" establishes beight fimitations for structures located in
the vicinity of alrports fo aveid penetration of navigable airspace. Itis reasonable to conclude
that Congress intended that Federal law presmptall state and local law purporing o establish
structure height standarde in alrport environs, In addition, Public Uiilities Code § 21019 poes
- much further than Federal Taw where it imposes penalties which Part 77 dees not. o

Seeond, and even if Public Leiltties Code § 21659 were not encroaching on the damain of
Federal vegulation, Caltrans® effort 1o enforce Public Utilities Code § 21650 is procedurally -
defective. For example, unlilke Sections 21666 and 21 668 which address requirements-and

conditions for issuing Airport Penmits, Section 21659 does not prescribe what procedures need 1o

be Jollowed in applying for a construction pemlt, or what criferia the Department nses in
evaluating permit applications and granting perruits. Nor has Caltians promulgated any .
regulations fmplementing Section 21858 which might it this provedural void. In short, any
attempt-to enforce Public Usilitics Code § 21659, and in particular here where fill compliance
with all existing rules has been achieved, will likely be regarded by the courts as arbiirary,
capricious, and, thus, a patent sbuse of disoretion., . o o

in éoncéusion, Sunroad snderstands Caltrans’ concem with the interests of aviation, -
pariicularly safety, and shares that concern. However, Sunroad believes that avistion concerns
- must be balaneed with g recognition of the right of the City of 8an Diego 1o make.plansdor
development within its own Jurisdiclion, and of the interests of San Diego cifizens inrelyiog on

the residential and sconomis development reflected in thoseplans.
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Wr. Jeff R. Brown

Aviation Safety Officer
Department of Transportation
Divigion of Aeronautics
September 18, 2006

Page 4

We are confident this letter answers Calirans’ concerns.

Siﬁc@tgﬁy,

CHEVALIER, ALLEN & LICHMAN, LLP

VZ

Barbara'B, Lichman, PhD.

San Diego Anrparls Advisory Committee
Bill Auderson, Dirsctor, San Dicgo Planning &
Comrmmity Investment Department
Tait Galloway k :
hilce Tussey, Dirsctor, City of San Dispo Aiporis
David Miller, San Diegzo City Atiorney
Tom Story, VP Development, Sunroad Enterprises -
Craig Bachmann, Direcior-of Copstruction, Sunroad Enterprises
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By Facsimile
{91 6)653-«9531

Mary Frederick, Director

&) CHEVALIER, ALLEN & LICHMAN 11p

Aftoraeys ab Law

Cetober 3, 2006

&
e

.

Commesctal Litgnvion > Aviation Lav.& Litigacion » Environmentsd Loy & Livigation

Trlaphbone {75 38464

Gary 3. Allsn, PRI

- Jobn Chevalier, Jr.*

Bavas L. Har

Barbaree & Lichman, oD,
Jacauetine B, Serran, LU €
Frededok O Woothrufi«
Fhestrad

+oleredtisd 6N Yorsk

“OF Coumsed -

B9 Town Cenver Brive, Suite 708
Costa Mes, Quli

Facsiintle (71413846531

Eemail cal@cslaidew.com

California Department of Transportation
Divisionof Asronautics :
1120 N Street
P0G Boy 942873
‘Sacramento, CA 94273-0001

Rer  Sunroad Centrarg.

Dear Ms. Frederick:

We represent Sunroad Emterprises, developer of the Sunroad Centrum Projset, Tocated
within the land use jurisdiction of the City of San Diego-and in the vicinity of Montgomery Fiefd,
San Diego. This letter is in response to the September 29, 2006 letter from Aviation Safety
Officer Jeffrey Brown concerning the purporied reguirement that Sunrosd obtain apermit from

- Caltrass, pursuant to Public Utihities Code §.21659 16 enable the completion of Sunraa
eutrum 1, the. first of the project’s tiree planned buildings. . : oL

Inhis September 22 letter (attached here as Bxhikit 1), Mr. Brows, among other things, -
dismisses the position taken by Sunread in response o Mr. Brown's emrlior Istter of Septertiber
14, 20006, ag an atfempt to “obfuscatethe igsue or canse additions] delay”™, Me, Brown Is.entively
- wrong, and Sunroad stands firnly behind the legal position taken in its Jetter of September I8,
2006 (a copy of whicl'is attached here as Exhibit 2). Sunroad, therefors, reserves itsright o rely
upon the legal position taken in its September 18 letier, and in no way waives any option by this

attempt 1o find common ground with Caltrans, :

Nevertheless, and despite Mr. Brovn's fegally inaccurate and diplomatically inadequate
response, Sunvoad, nan effort to answer Calirans’ copcems, will agree teo apply for the permit
specitied in Public Utilities Code § 21659, Tn order to comply, Sunroad rejterates ifs request,
origmally piade in its September 18 response to Mr. Brown, for a permit application and a Copy
of Caltrans” regulations implementing § 21659, Sunroad’s goalis o achieve consistency with all
local, state and Federal reguletions. I Calirans does not provide the documents required for
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compliance in response to this second mqmst, within 10- bmmcz;q d&y& Sunroad must pmc'wa on .
the assumption that Caltrans” permit requirements liave been satisfied.

Caltrans imunediate cooperation 1s anticipated.
. R Smwmlv

CHEVALIER, ALLEN & LICHMAN, LLP
MM de

Barbara E. chhtz'«an, Ph D.

o Mike Tuossey, Airports Director, City of San Diego
Sun Diego Airports Advisory Commities
David Miller, Altorney, Cityof San Diego
Tait Galloway, Senior Planner, City of San Disg
Bill Anderson, Divector, San Diego Planming & f"‘onmznmty Trvestment D@mrtmmf -
San Diego Repional Alrport Authority
Tom Story, Vice President Development, Sunroad Emm;msus
CraigBachmeann, Dirsctor o’r" Cmmtmcuo 1, Stnroad Enterprises
FAA, AWP 622 |
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- CHEVALIER, ALLEN & LICHMAN 1P

ABtuyseys al Law
Aviation Law & Lilpasdon * Snvivonmentad Lie & Litgation = Commerciat Litigauien
.

Gary B Allen, PRID
Jobw Theanthier, o
Picia B. Mager

- Beme O Hare T
Burhora £, Lichman, Ph.l

Incanedine B Saeran, LU

COctober 26, 2006 o a e e
“ Frederick €. Waodrk -

B anegd a3 Mew Yk

A Crrnaed
David Miller

——— X o I TR 95 Town Center Deive, Siire 500
3 s {1 yeryy {0 ’ .

??‘pdt} {:"ny %‘HO’J"'}-‘ Civil Division: ) ) Lot Rivsn, California 92626
(_":“:}r Qfs&n chgg : S0 Telephone (747 1846520
1200 Third Avenue SR - " podmle (1 e

Satir 1180 Eomatl saltibcalaitawscom
San Diego, CA 92103-4100

Re:  Sunroad Centrum Buildine 1 -~ Response to Request for “Stop Wo_}_" " Qrder
Dear Mr. Miller:

We represent Sunroad Enterprises, Inc, (“Swmroad™), developer of the ’Sunraad Centrumt
project (“Sunroad Centrum™): This Jetter addresses your letier of October 19, 2006 4o Jim
Waring demanding that the San Diego Depariment of Land Use and Economic Development
issie & Stop Work Or der for Sunroad Cemrum 12 (“Centram 12'},' the first of three-office.
buildings 1o be constructed 2s part of Sunrcad Centrum, and implying that judicial a’baiemeng
and, ultimately permit revocation are appropriate remedies for what the letter denominates as a
mitblic nussance Plense be advised that the analysis, far from justifying the dete srmination th«zt
Centrum 12 is a public nuisance, and, thercfors; properly subject to abatement, is seriously
flawed for ’zhe followiny reasons: {1y the analysis predicates its “public nuisance” determination
under staie faw and local ordinances pn 2 federal statute, the purpose-of which isto ensure
efficient use.of mrspacc not to determine the legitimacy of tand use; (2) Sunroad: Cammm is ot
in viplation of Goversment Code § 50485.2, and, therefore, dors nol meel the definition of
“public nuisance™ wnder that coﬂe; {3y Sunread Centrum isnotin violaton of any portion-ofthe -
San Diege Land Development Code it therefore does not meet the definition of “public nutsance™
under that code; (4) Sunroad-is not obligated 1o apply for 2 permit from Calirans pursuant to
Public Utilities Code § 21659, and (3) the issus-of Sunroad’s fallurg to appeal the FAA “Hazard
Determination” 18 1ot rcim‘suu. ‘Maoreover, Sunroad s right to develop is vested, and thus

Sunroad and the City are subject 1o the rules in offset on the effective date of the original
development agreement, Accordingly, the summary ghatemerd and permit rovotation
proceedings referenced fnthe letter are entirely ovneranted and ivgally unsupportable wder ms:*
C{TCWmsiancas.

: Contrum 12s sometimes called Centram 1.
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I THE ANALYSIS PREDICATES ITS “PURLIC NUISANCE” DETERMINATION
UNDER STATE LAW AND LOCAL ORDINANCES ON A FEDERAL STATUTE,
THE PURPOSE OF WHICH IS TO ENSURE EFFICIENT USE OF AIRSFACE NOT

TODETERMINE THE LEGITIMACY OF TAND USES

The detter’s analysis is flawed at the outss bwn e its fundamental link to “public
muaisance”, the definstion of “airport hazard” in Feders] regulation 14 CFR.
the definitions of hazard sot forth in state and focal smm or arxd m*dmm’zces, and therefore cannot
cangtitule & predicate for enforcement upder local law, o ‘

The “prirne objectve” of an FAA “hazard” determination is hxm’ ad 10 “ﬁmuﬁ’hw'{ the
safetv of air pavigation and efficient utihizatnion of navigable atrspace by airerafl.” FAA OUrde
FAO002F, § 5-1-3 (Autachmens A Lo this Jetter), Federal reguletions also fimdy discianm spec;ﬁc

LA

authority for the FAA fo regulate or control | nf}w ‘mm (real propertyymay be nsed inregard o

structuyes that may penetraie nasigable .mspaca fd 2l § 312

I the gvent & structure penetrates the pavi gaf::}»a.aimmm RAA 18 legally sequired to
remeady that penetration, not throngh mandates concerning the use of land below, bul through
issusnce of a Notice to Adrmen CNOTAM™ “w alert pilots o aitspuce or pmcednnﬁ changss
made a5 a result of the structure,™ FAA Advisory Ciroular 70/ f«%i)(} 2K, § Sa irxzmvimnnf Bio

this Jeter).

- Intbis cm’:, the FAA did o1 cuad’% what 1t 18 ctﬁu ated to do; i issued a NOTAM: o
hc,wmrxmt}ma the construction crane for Centrum 12 which yose to @ hejght of 33074
higher thanthe:structure wil when it regches its full height of 180 feet, That NOTAM is still in
effect and ensures that operating procedures Tor alreraft in e vielnity of the Centriom 12 -
huilding gre- adeguale to address pommmi pubim safely concerns. Therefore, by operation of Tawe,
the building is no longer a hazard to airnavigeton. {The NOTAM is attached to this Iaﬁm as

Attachment-£..)

Moroover, even if s NOTAM hadn’t b sen’ issued, the strocture's effect on Montgomery
Field's aitspace is negligible, H protrudes only 17 foet into g 302 fool buffer zone of vertical
clearanse between the circling approach to Rux Way 28R, and an cxisting ohstraciion, a water
tartk, Jocated northeast of the. ﬁwpcﬂ which risesto o height of 578 feet, leaving '283:?@@(;0?
vertical clearance for the circling approach. Conseguently. even without a change in procedures,
wihich il was the FAA’s mandatory duty to dnstitute; the structure will not conshitnte ahazard
either to airnavigation orto-the public on the ground. Further, aviolution of Part 77, i; any,

Part. 77 differs swerth

vet, 150 feet

DSD0002170
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should be enforced by the FAA a5 the sole ageney oharged with fts meiamcmaum not ﬁm C iy

of San Diego.

1L NROAD m,.JN“}xl"\? 1S NOT IN VIOLATION OF GOVERNMENT CODE S
,*a( *Ss* 2. AND. THEREFORE, DOES NOT MEET THE DEFINITION OF *“PUBLIC
NUISANCE” UNDER THAT CODE. L

231112“’3(6'{5}%‘1{ Part 77. the cxpress purpose of (;omwm.rz Cfm‘e § S0483.2; mmd WO i
e Jester 1o establish the existence of 2 “pubthc nuisance”, it fo-designate 1 mechunien whersbhy 2
focal government can plan w accormmedate property aad pr‘remq on the ground arcund aitports,

First, the Government Coc?(* definition of “hazard” differs markedly fomthe FAA s
definition. In-order o become an “afrport hazard™ under the definition sst forth in Government
Code § 50483.2, an object nust “endancer the Hves und proparty ofusers of the sirport and of
gecupants oftand fnits vicinity.” [Emphasis added.] Thus, to beap atrport hazard under -
(”‘:z iforniatew, @ structare or use must meel & much hisher estthan under FAA’s regulation Part

7 {whicl deals only with “the safe and efficient use of navigable alrspace, TAA Order 7400.2F,
f; q_ 2). Asset forth above, however, Centrum 12 canwot plausibly-be claimed to rise to that

standard, nor does your letrer mcmpz 6 €3 zabhsn that it.does.

Moreover, even if, for avgument’s sake, Centrum 12 met the definition for “alrport

hazard” wder Governmen: Code § 504852, that identity would notjustifv fhe refisf regnested n

vour jetter. n fact, the primary purpose of Govarmmnent Code § 50485.2 is 10 designatea sp"‘cif“zc
mechanism. for the provention of and velief from, thermpacts af“av‘pufl hazards” where ﬁ’m Y
’:mal That moumnmn is zoning (Government Code § 530485.3) S

i order to prevent the creati on ar-establishment of axrpo;é
nzzards, every oity or county heving 2p airport hazard sres within -
its terrporial s may adopl, administer, and enforce, amdcr ma .

policy power and-n the mannsr and upen the conditior
hereipafier preseribad, airport zoning regulations-for such alrpot
havard ares . Government Code §.50485.3,

The Clty of Sap Diego originaily met its obligation to control aimport hazards through
zoving, by enacting, among ofbers, the Afrport Environs Overlay Zone (“ABQZ™ for

Maontgomery Field. $an Diege Municipal Code ("SDMU™), Article 2, If)"’isio;n 3, ¢332 Q;Oi ot .

seg., Surroad Centrum liescutside, and, fierefore, is not govermned by the ABOZ. The City bas

w0t conditioned any of Sunroad Centrian’s fand vge eatitiements, datng back to the onigingl 1947
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Dcwdep*wm Agreement (amended again in the vear 2000 and 20025 its ¥ esting Tentative Map,
or iis subsequently issued bullding permit for Centrwn 12, by any limitations on beight te¢
accormaodate airpurt operations. As the City has the affirmative obligation “to prevent the
creation or establishment of airport lazards”, Goversment Code § 50485 3 as the City carr ied
oul that responsibility with applicable zoning 1o praveat airport Im?'u’:ls es the City, as operator
of Montgomery Field, koew or should have knows, dirough the expertise avatizble to itat the
rirne that Sunroad € entrum received its entitlements, that the project, s approved, had the
potential for Part 77 or Terminal Area Procedwe (“TERPS™) violations; and as Sunroad Centruy.
reynains unconstramsd by the ABOZ, or conditions on its entitiermnents w?t?rreferen e tothe T8O
foot height of Centram 12, Centrurs 12's planned height of 180 feet is clearty sccepteble fromy Lh

perspective of Government.Code §50485.2,

:

i BECALISE SUNROAD C E!\’ RUN IS WOT IN VIQLATION OF ANY POR'I’IONO'F
SAN DIEGO LAND DEVELOPMENT CODE. IT DQES NOT MEET THE
DEFINITION OF PUBLIC NUISANCE UNDER THAT CODE.

While the letter reforences SBMC § 121.0202(0)(4) for the pmpmmm} thay Centrum 12
sets 1o mention that SDMCE.

dsa “public nisance atity current hcmhi the letier negiects:
121.0302(b) only applies to “activities” that “occur v & manner contrary to the provisions.of the:
Land Dovel ommm Clode” [emplrasis added]. The applicable section of the Land Developms m
C ode inthis case is Article 2, Division 3, the AEO/ Sunroad Centrurn in general, and Ccmu

2 in pecticnlar, as set forth above, 8o not violate the applicable sections of the “Land ™ '
Dcx clopment Code™ because qu’xz’aad (x,mm nis nof within an ares govemed by w" : '?EQZ

Spectfically, the ARQZ for \f’m}twmew Field i contiguous with the compatibility zones
sed {cmh in the currently applicable Comprehensive Land Use Plan (“CLUDP™} for Monigomoery
.f”' teid, SDMC § 132.0306(2). The stated:purpose of those zonies; among ofhers, isio © Sdentify
arzas of safety hazavrds.” Jd. [Emphasis added.] Moreover, the CLUP zones contain
supplementad restrictions-on thehaight andtlosation of structares with respest o atrport
OPEranions areas, SU 43 {0 CHsure compatibility with Montgomery Field's and other atrporls’ :

operstions. SDMC §132:0 aOi{t}

MC§ 1320307 was enacted on Decentberd, 1997, Thal section provides site”

S
ng standards for developmentwithin the SE0Z, and nmnda&s that:

planmin

“All development proposals shall be reviewed by the City Manager
for conformance with the following site planning standards: {a)

structures shall be Icmated agfar wway from the nolse source for
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Pairs N
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accithent potentialiflight activity zone as possibie, taking
maximuomn advantage of thetopography and othier site design
features to minkmize noise impaots and safey hazards . .” SDM
& 1320307 () [Bmphasis added.]

The original Development Agreement was exzouted in e\;m 19‘;8 four mmuhs after
enactment of Article 2 Dﬂ‘*sw’n 3 of the SDMC. Nevertheless, even though the AECZ. alre&
existed, the ‘(“ﬂy did not choose 1o incorporate Hs constrainis into the original Development
Soreement.? : - :

{n short, Sunroad is nol now, nor has it ever been subjest to the ATOZ, the appiiéabie
section of the “Land Deoveloprnent Code™; vould not, thercfom. have violated oy provision of
that section; and, thus, cannot constitwe a “public muisance” as that torm is defined 1o SDMC §
1210302, ’ '

V. SUNRO —\ji S R GHT TO DEVELOP IS \»’i‘ST‘?D :’\;’\JDVTPV? ST T\IQO AD AND

f!“ﬂ* CITY ARE SUBIECT TC THE RULES IN EFFECT O THE EFFE '?”\’F DATE

OF THE (JRK:]\'M, BEVELOPMENT ﬂ\(w? ?*”izvi N

Sunroad has a vestediright o o Jop by virtue of ﬂk Drevelopment Aprsoment, Vesting
Tentative Map, Building Permitand the substantial wark that hag-already been completedion
™ T “\ . . ' )

Cenptrraem 12, ‘ ‘

Under the express terms of #ts Developmem Agreement:

“The ritles, regulations and official policies governing the
permitted uss(s) of the property, with respeci to the density and-
intensity of nse-of the property and the design, tmprovement and.
cconstrudiion:standards and specifications applicabledo
w—-empmn Lof the project, shadl be those rules, regulations. and
policies applicable to they m:;pm ty as of the offective date-of thig.
agreement. For the purposes of this agreament, “rules, regulations

-

The Development Agreement was originally estered infto between the Cify.and
Cremeral Dynamics Property, Ine. The First Amendent to the Developmrent Agresment named
LNR Kearny Mega, Inc. as successor (o General Dynamics Property, Inc.. The Second
Amendrment to the Development Agreement recogized Sunroad’s acquisition of fee ownership
of a partion of the real property governed by th Development-Agresment
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and - official policies” shall include 2ll oxisting laws.™ Qriginal
Development Agresment § 5.1, ' ’

While the City is not proscribed by the Development Agreement from “applying future policies
thert dreeffeot, including, wdihout Iimitation, the then current provisions of the Uniform Building

Code™, d., the apy yi;cabﬂ w of these “fumire policies™ is limited to *bosz-:whica‘“dc&»hot»co‘n‘ﬂim
with exisung: Lm s,-the project cmmame 015, OF ﬁw CXPress ;)x ovisions m’r‘.i‘:his agreement.” Jd

The oi’ifgjnaé {)z:w:!opmem Agreement dx,ﬁz*ee such “cn}nf' 167, ]d,, ag future pulicies
whdch '

“modify the perntitted types of land uses, the density or intensity of
usz, the maximum height or size of nroposed butidings on the
property, building and yard set back requirements, or inpose
requirements for ‘be’cot}sﬂ‘ncmm or provision of on-siteariofl-site
improvements or the reservation or dedication of land Tor public
use . . . other than are in each case specifically provided for in this
Agreamem 7d, at §5.1.1 {emphasis added]; o

anddor “prevent the cwner from abt ;umx;g; afl necessary ¢ ppzox‘ms permits. certificales or other
entitiements i amor&m*m with the terms of this Agreement™ Jd at 5.1 o

While & “local agency may amp y subseguery regulations to the project, it dﬂwmsms
filure o do so would create & vondition dangerous to the public healthvor safety”, Government -
Code § 65865 .3(%) [emphasis-added];, “subsequent” regulations are not atissue here: The |

pphm? sle state and local remdations were enacted years, even decades, before the City entered
into the original Development Awrc:emmtj Thas, the City knew when it executed ﬂ}v
Development. Agreement dbont ‘ti’m reguirements of those statutes and ordinances and
affirmatively chose not to apply thent to Sunroad Ceatram in & vay that-constn ains:the heigh of
1t Qpc sed. am'dopmuh to acconumadate Momgamery Field. Lol '

The orzmmi‘ ex'e}mmmt f%gr%mfmt:fiu‘x,howmr@r, aceommodate the potential for futurs
mapmmon of the “police power™. Where the use a;’“publi’c power is contemphatsd, the Tity-
Council is obligated to “recognize and congider the circumstanices existing.al the dmethis
Agreement was suthorized.” Ongma.& Developmaent Agreement § 3.16. The circlenstances.

5

 Government Code § 504852 was enavted in 1953, amended 41 976; § 50485.3
was 2lso cnacted in 19“3' % ¥he AROZ provision of the SDMUT was enacted in 1997
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existing at that time, 1998, were substantially the same as exist today with respect 10 the .
devetopment eriteria for the comimercial component of Sunroad Centrum.  The City has had
amiple time to-consider the impacts of Sunroad Centrum in general, and Centrum 121 particular,
and has deelined o impose any additional constraiats, cither through the exercise of the police
power, or through negotiations. As the extant evidence malkes abundantly clear, circumsiances
have not changed s0 as to justify so draconian 2 measure 25 the exercns of police power
csmcmphuad in the jetter, : :

v, THEISSUE OF SUNRQOAD'S FAIL URE TOAPPEAL THE FAA “HAZARD
DETERMINATIONTIS A RED HERRING.

Your lotter raises the issue of Sunroad’s failure 1o appeal the FAA"s “hazard”
determination and, therefore, its consequent finalily, as somehow validating the public nnisance
analysis in the letter. Nothing could be further from the truth. First, Sunroad dechined io sppeal

the determination because, even if the impingement of the Centrum 12 structure into the circling
minimums for Runway 28R had not been a mere-17 feet sbove the nearest obstacle, the FAA has,

as sct forth above, a mandatory duty 10 mitipate any interference with air navigation-or the
cfficiency of the system, which it did timely by issuing the NOTAM for the cox*sérummﬂ crane at

z height greatly i excess of Lhai of the buiiding.

Sﬁcmd the appeals process, as set forthin FAR Part 77.35 and associated Orders and

Adwisory Circulars has a nonspecific and potentially indeterminate length, which would novonly.

bave indefinitely delayed Sunroad’s constructionon Centrum 12, which was already underway,
with associated costs of delay, but would also have potentially aelavad perman"m resglution for
pilots through the publication of new procedures. :

In Hght of the fact that the FAA does not control tand nse around airports, and that -
Sunroad Centrum 1s fully corapliant with all applicable Land Devel 0;}1‘11‘“-':1{- Codes, Sumroud’s
position was, and is, that there wasnothing to be gained by the costly and time consurning
appeals process: Sunroad’s decision not to pardcipate in the Feders Ai appeals process cmﬂw&,
. however, be construced as'in any way validating the denomination-of Sunroad: asa pubnc
mnmma” under iotally separate and distinet state and/or local faw.

VI SUNRGAD IS NOT OB‘ZJ’G’AT 5D TOAPPLY FOR A PERMIT FROM C‘M TRANS
PURSU f\,NYTO PUBLIC U?IL!H:’ SCORE§ 21659, , :

As set Torth in greater detail in Atiachment D fo this letter, neither Sunroad nor-any.other
party is obligated to apply fora permit pussuant to Publie Uilities ode § 21655 Tkm is
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because, even thovgh Caltrsms permit requirement meets the defimition of a “re wuiauon under
the Administrative Procedures Act, GovernmenrCode § 11342.600; and even though '

“No siate agency shall-issue, utilize, enforee, or attemypt to-enforce
any guideline; criterion, bulietin, manual, instruction, order,
standard of general application or other rule which is a regulation
as defined in section 11342.600, unless the puidsline, criterion,
bulletin, manual, instruction, order, standard of general application
or other ruie has been adopted a8 aregulation and fled-with the
Secretary of Statz .. .V Goversmmens Code § 11344.5(a),

Calteans has not implemented the requirements of § 21659 with any properly enscted vegulation,
pursuant to the California Administrative Procedures Act, Government Code § 11340, ¢f seq.

In regponseto Sunroad’s Ouiober 3, 20006 lettar mauemnn & pezmar *:poh ation and
poverning regulations to nstruct Sunroad in the best manner tn which to il out the a;wphcmgop
Isee Attachment E to this Jetter), Caltrans made.a.demand for 2 number of docoments, most.of
which wers imrelated to the height or other relevant structural characteristics of Centrum 12.
Sunroad declinad to send the docaments, but assured Caltrans thet It would be willing to apply
for a.permit as soon as Calirans apacts rcif*vam regulations that meet the purpose cai” the
Administrative Procedures Act, ~ .

“io ensure that those persons or entities whom a regulation will
affect have a voice in its creation {citation], as well as notice of the
law’s reguirements so that they car-conform their conduct
accordingly [citation].  The Jegislature wisely perceived the parties
subject to regulation is ofienin the best position, .and has the
greatest incentive, to inform the agency about possible unintended
_conseguences of a proposed regulation. Moreover, public
participation in the regulatory process directs the attention of-
agency policymakers to the public they serve, thus providing some
sourily against burcaucratic tuanny.” Moraing Swr Company v.

State Board of Equalization, 38 Cal 4th 324, 336 (2006},

Tn addition, Sunroad submitted & Public Records Act reguest to Caltransion October 4

2000 requesting copies of all upplications for Public Uiilities Code § 21659 peemits received by

Caltrans, and ail such permits dlfimately issnedhy Caltrans, sinee:this section was codified in
state faw on January 1,.1986. The response from Cabtrans revealed that nepormit applications.
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have been 1 kﬁdb. nor any.permits granted by Ain'ans pursuant to. Public Utilities Code §.21659,
Despite this fact, there ave-hundreds of structures in the Ci{fy of San Diey 0 a‘lam: that conglinge
obm»uwona 0 air navigation s that term is defined under 14 CFR. Part 77. The shsence of any
permit applications, pernits, ar requests by Calwans that permits be issned ordenials of permits
stee that tme demonstrate indisputably that Caltrans hag “singled out"” the Svmmm project for

distin cmc Heatment.

In summary, Sunroad has acted within the tavw, and fo the extent of 1’ h?’dﬁoﬁS under
the law, In attemipting o obtain & perut pursuant to P.ULC § 2165% from Ca Sumodd
cannot be lawfully required to do more.

VIL  THE SUMMARY ABATEMENT AND PERMIT REVOCATION PROCE Y‘Y)f NC:‘?
REFERENCED IN THE LETTER ARE ENTIRELY UNWARRANTED AND

N dur.

LEGALLY INSUPPORTABLE UNDER THE CIRCUMSTANCES

The letter further advises that the City has the authority 1 abate 2 “public nuisance’
aither sunmarity or through “ﬁlimg eriminal or oivil actions”™; and that 2 butlding permit
revoeation pmwcdms: wotild be applicable. These conclusions. like the purporied detenmination
of “public nuisance” itself] bootstraps from the-original, flawc_d assumption that e FAA s
“hazerd” detenmination somehow creates & “public nulsance” under state law, ond st :('aﬁ for

the same reason.

Fist, the 'laizﬁz demands the issnance of a Stop Work Order for the project,. Hewever, a
Stop Work Order-can only be fssued “whenever amy work fs being performed that is contrary o
the provisions of the Land Development Code ™ SDMC$ 121:0309(a). ‘As set forth. in detail
aboveall work on-Cenirum 12 is follv compliant, niot, 013)} with-all provisions of the L&ud
Davelopment Code, but.alsy with a1f the provisions of ’Q:mroaa s entitlements, C

S*zcomi the Jatter n,fus tecthe poteniral for judicial :imcmem pursuant 1o C}wzammmar
Code § 38773, SDNC § 12.0204. Once again, however, judfcial abaterent is pernsissible ony
for “public nuisances”, and-ashas been established i deinilabove, {‘ entru 12 clom notrise to
the level ol 2 public nuisance under staie or Tocal law, ‘ ;

Finally, the letter opines that Cenmumn 12 may be snbwct to permit. revocaiion

proceedings:pursuantio SDMC §§ 121 {}”145.»)(4‘} and (3 Theletier do% not, however, sccourti

f'”or the fact that: (1) Centrum 12's conflivt with Federal zc,sxulvmm Part 77, minor though it may
¢, resulted divectly from the inapphcability of the ABOZ or any other erdizance or regulation
W hzr;:h swould have subjected Sumroad Centrum {o the scrutiny otherwise applied 1o projects in its.
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circumnstance; and {2} Whatever: 1’1’&;3&0[ might have existed from this variance from Part 77
standerds has been abated by the FAA's r%uamc of o NOTAM at a-height greatly in exvess.of
Centrum 12's 180 foot full height.
In summary, if Sunroad Cenrum had bezn subiect to any height coustraint, statutory
regulatory, or negotiated, Sunroad would have abided by that co nstraini as i has abided b§ 1*1(’:
reguirements of all s existing entitlements, and with the Land Development Code in its entm,ty.
i"irc" City cannot be seen now 1o attempt to halt 2 planned, approved and vested proie"t having
exernpted Sunroad Centrum from the AEOQZ; havi mg known of de ‘clopment proposals forihe
Suwroad Cenirurn property for atl teast eight vears, since before the signing of the oviginal
- Development Agrezment; and having sufficient expertise with respeet o Montgomery Field =
aperations during thoss years to have effectvely conditionzd Sunroad’s-entitlements to
accommodate them, - Moreover, the Clry cannot be seen to do so on the sole ground of an FAA
determination explicitly hanp%jcabk:’to the controd of land use, the impact of which, ilany, Tras
bccn remedied by a change inoperations that more than accommodates the heightof il Sunroad
SN nlanned buildings, and which effectively sliminates all issees of safzty of “air
navigation” or “the efficient utilization of navigable atrspace by aiverall”, the FAA s sole charge
and benchmark. Rarher than ace epting the sssertions of staff at Caltrans and the FAA, the Clity
attornzy should be seeking 1o snsure fhat the full and mrzg«f«‘smbhqhm prer uwaiwﬁ& of the City's
1zmu use authority are respected. , :

In “ig,ht'of these Tacts, and. the vast weight of applicable law, 301 Sunroad s position that
any attempt 10 halt construction of Centrum 12 would subject the City to potential Jegal action,

incloding, but notlimited w, claims for breach of its Development Agreement and for the talting

~of its property.selaims amply demounstrated by both facts and law,  Therefore, Sunroad requests

shat the City refiain from taking any enforcement actionpursuant to the mcwzmﬁudaﬁdﬂ‘s of the
subiect tetter, and contdnue to cooperate with Sunroad in creating a project that will enhance both

the econonty and the guality of Kife i the City of San Diego.
Sincerety,

CHEVALIER, ALLEN & LICHMAN, LLP.

2 f . A
i Jﬂ/’// w/}f’i, cf"m;/*“.,/’ /‘lu/gf"g{ﬁ‘

& Lf 47 N G

Barbare E. Lichman, PhiD.

Atrtachenents
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Marcela Escobar-Eck - Sunroad Centum Building 1 - Response to Request for Stop Work Order

TR

From:  "Chevalier, Allen & Lichman, LLP" <cal{@calairlaw.com>

To: "David Miller" <demiller@sandiego.gov>, "Jim Waring" <jwaring@sandiego.gov>,
"Marcella Escobar-Eck” <mescobareck@sandiego.gov>. "Rick Vann"
<rvann@sunroadenterprises.com>, "Dan Feldman" <dfeldman@sunroadenterprises.com>,
"Tom Story" <tstory@sunroadenterprises.com> '

Date: 10/26/2006 12:17:20 PM

Subject: Sunroad Centum Building 1 - Response to Request for Stop Work Order

Please see the attached letter. The attachments to the letter will foliow.

Barbara E. Lichman, Ph.D.
CHEVALIER, ALLEN & LICHMAN, LLP
805 Town Center Drive, Suite 700
Costa Mesa, CA 82628

Tel. (714)384-8520

Fax (714)384-6521

cal@calairtaw.com

The information contained in this electronic mail message is confidential information intended only for the use of
the individual or entity named above, and may be privileged. The information herein may also be protected by the
Electronic Communications Privacy Act, 18 USC Sections 2510-2521. If the reader of this message is not the
intended recipient, you are hereby nofified that any dissemination, distribution or copying of this communication is
strictly prohibited. If you received this message in error, please contact the sender and delete the material from

any computer.

file//C:\Documents and Settings\lbostic. AD.001\Local Settings\Temp\GW}00001 HTM 10/26/2006
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Coole RECEIVED

BODWARD KROKISH i - | NOV 2 2008
| DEVELOPMENT SERVICES

November 28, 2006 : Steven M. Strauss

T: (858) 550-8006
sms{@cooley.com

Mr. James T. Waring

Land Use and Economic Development

Office of the Mayor

~ City of San Diego
202 C Sirest, 8th Floor
San Diego, CA 82101

Re:  Appeal by Sunroad Enterprises of Stop Work Order issued October 27, 2006

Dear Mr. Waring:

We are writing on behalf of our client, Sunroad Enterprises (“Sunroad”), regarding the
Stop Work Order issued on October 27, 2006 (the “Order”) by the City of San Diego (the “City”)
with respect to the top seventeen feet of Sunroad’'s Centrum 1 building (the “‘Building”).
Pursuant to § 121.0308(c) of the San Diego Municipal Code (“SDMC"), Sunroad hereby appeals
the Order. Sunroad requests that the City immediately lift the Order and allow construction to
proceed on the Building.

As we explain below, the Order arises (a)from a misunderstanding of the FAA’s
‘Determination of Hazard to Air Navigation” (the *Determination”), (b) from a misinterpretation
of the public nuisance provisions of California Government Code § 50485.2, and (c) from an
improper reference to Public Utilities Code (“PUC”) § 21659(a).

The Building, in fact, poses NO threat to public safety, is NOT a public nuisance, has
vested development rights (in favor of Sunroad), and should be allowed to proceed fo
completion,

The Determination is one component of a complex set of FAA regulations. Under these
regulations, the Determination requires changes at the relevant airport (fiight paths, circling
patterns, etfc.), which effectively ELIMINATE any *hazard.” in our case, the Determination
caused the FAA to issue a Notice to Airmen (the “NOTAM”) which alerted pilots to the building’s
presence and raised pilots’ circling approach altitude minimums. Once the NOTAM was issued,
any potential threat to the safety of air navigation was effectively eliminated.

California Government Code § 50485.2 is NOT a basis for a finding that the Building is a
public nuisance and is NOT a basis for the Order. To the contrary, § 50485.2 is designed solely
to allow local agencies to create zoning rules, NOT to make determinations of nuisance with
respect to in-process developments. In our case, that Government Code provision allowed the
City to implement the airport zones that related to Montgomery Field. And the Building falls
outside these airport zones.

4401 EASTGATE MALL SAN DIEGO CA 82121 T: (858) 550-6000 F: (858) 550-8420 WWW.COOLEY.COM

DSD0002155




Cooley

GODWARD KRONISH

Mr. James T. Waring
November 28, 2006
Page Two

PUC § 21659(a) may not be a basis for the Order. The Building is outside those airport:
zones where the City may apply this statute. The Caltrans issue is not one of nuisance but is a
non-substantive, ministerial matter that Sunroad is working to resolve.

With a proper understanding of the Determination, the NOTAM, Government Code
§ 50485.2, and PUC §21659(a), the City has no basis to stop work at the Building. The
Building poses NO threat to public safety, is not a public nuisance, and the City has no basis for
so alleging. Sunroad has vested development rights with respect to the Building—most recently
based on the buiiding permit issued by the City AFTER the Determination was a matter of public
record to the City.

The Order shouid be withdrawn. Otherwise, Sunroad will incur further exiracrdinary and
irreversible expenses. And the City risks being liable to Sunroad for those expenses.

[, Background

A. The Building and Development Permits Granted by the City of San Diego

The City of San Diego approved Sunroad’s Centrum deveiopment in November, 2002.
This development, located near the Montgomery Airfield, is a combination of offices and
residential buildings. The Building at issue is a 300,000 square foot, 12 story office complex.
The Building is located at the northeast corner of Spectrum Center Boulevard and Kearny Villa
Road. The City approved Substantial Conformance Review for the Building on
February 10, 2006. At that time, the City approved construction of the Buiiding to a height of
180 feet. On March 27, 2008, the City issued a framing and foundation permit for the Building
to a height of 180 feet.

B. The City's Relevant Land Use Plans

The Centrum deveiopment is located within one mile of Montgomery Field but outside
the following airport land use designated zones and adjuvant noise contours: (1) the Airport
Land Use Compatibility Plan for Montgomery Field ("ALUCP”); (2) the Montgomery Field Airport
Environs Overlay Zone ("AEOZ"); and (3) the Kearny Mesa Community Plan, Airport Element —
Montgomery Field ("KMCPAE").

C. FAA Resolutions as well as Concurrent Action Taken by Sunreoad and the City of
San Diego

Title 14 of the Code of Federal Aviation Regulations ("FAR”") Part 77.25 establishes an
imaginary airport surface in the airspace above and around an airpert.  This imaginary plane,
the Horizontal Surface, extends 160 feet above the established airport elevation. Entities
constructing a building which may invade this Horizontal Surface are obligated to file a Notice of
Construction with the FAA. FAR Part 77.15. Sunroad filed such notice on April 5, 2006. On
April 24, 2006, the FAA released a “Notice of Presumed Hazard” for the Building. This notice

4401 EASTGATE MALL SAN DIEGO CA 82121 T: (B58) 550-6000 F: (858) 550-6420 WWW.COOLEY.COM
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concludes that the Building would eclipse the Horizontal Surface by 20 feet. Pursuant to this
notice, the FAA conducted a more extensive aeronautical study of the Building as authorized by
49 U.S.C. § 44718 and FAR Part 77.33. The study took several months to complete.

tmmediately following the issuance of the “Notice of Presumed Hazard,” Sunroad
investigated the consequences of receiving such a notice by the FAA. Sunroad hired Williams
Aviation Consultants to determine whether the Centrum project would exceed the Part 77
standards. Caonsistent with this cautious approach, Sunroad filed a notice with the FAA on June
22, 2006. The notice informed the FAA that Sunroad would erect the Building to only 160 feet
while Sunroad conducted its own investigation.

Ultimately, Sunroad determined that a number of steps could be taken by the City, the
FAA and Sunroad to eliminate any perceived risks to public safety. One such precaution is the
NOTAM (i.e. the FAA Notice to Airmen) which raised flight minimums above the Building.
These modified flight procedures would place pilots on notice of the obstruction and raise flight
minimums to accommodate the FAA buffer zone. To accommodate the construction crane for
the Building, 2a NOTAM has been in place over this structure since June 11, 2008, The current
NOTAM is actually 220 feet higher than is needed for the Building. -Additionally, Sunroad
determined that lighting or markings may be placed on the Building to alert pilots to the
Building's presence. In light of these mitigation measures, Sunroad determined that the
Building presented no risk to the public at a height of 180 feet.’

On July 7, 20086, the City supported this determination. With full knowledge and notice
that the FAA was conducting a more in-depth aesronautical survey of the Building, the City
granted Sunroad a building permit for the Building. The July 7, 2006 building permit was for a
building 180 feet tall. Sunroad, having completed its own investigation of the Building's safety
and with the ostensible approval of the City fo continue construction, informed the FAA on
July 25, 20086 of Sunroad’s intent to construct the Building to the City permitted height of 180
feet.

Upon compieting its FAR Part 77 investigation, the FAA issued, on August 26, 2008, the
Determination (i.e. the Determination of Hazard to Air Navigation). Because the FAA had
already taken the procedures mandated by FAA Circular 70/7460.2K, § 5a, namely, issuing a
NOTAM for the construction crane used to build the Building, the Building was already
protected.

D. Calirans Permit Request

On September 14, 2008, Caltrans notified Sunroad that it was in violation of PUC
§ 21659(a). This statute provides that no person shall construct a structure that exceeds the

! Additionally, Williams Aviation Consultants found that another structure in the area, a water tank located
north of the airport, also gualifies as a "hazard” and is permitted to remain.
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maximum height requirements listed in FAR Part 77 without first obtaining a permit from
Caltrans. Based on the Determination, Caltrans requested Sunroad apply for such a permit.

E. October 18 Letter from the City

The City Attorney’s office sent a letter to you on October 18, 2006, requesting the
Department of Land Use and Economic Development issue a Stop Work Notice for the Building.
The City Attorney’s letter cited three reasons why the top seventeen feet of the Building created
a public nuisance that warrants a Stop Work Order: (1) the building violates state, local and
federal law because it is a hazard according to the FAA Determination and California
Government Code § 50485.2; (2) as a hazard, the building qualifies as a public nuisance under
Government Code § 50485.2 and SDMC § 11.0210; and (3) the Caltrans dispute constitutes an
ongoing violation of state jaw.

Based on that letter, the City issued a Stop Work Order for the Building on
October 27, 2008. The Order required that construction be stopped on the top seventsen feet
of the Building. Sunroad now appeals this order,

il The Determination Does Not Indicate A Violation of Federal Law Nor Does It
Constitute Sufficient Grounds to Declare the Building an Airport Hazard.

The City Attorney's letter uses the Determination o justify the Order based on the
allegation that (a) the Determination is a violation of Federal Law, (b) the Determination’s use of
the word “hazard” falls within the purview of Government Code § 50485.2, and (c) the term
“hazard to air navigation” in the Determination and “airport hazard” in Government Code
§ 50485.2 are synonymous. For the following reasons these claims are not correct.

First, the Determination does not implicate a violation of any Federal faw. Rather, it
serves as a notice to implement the procedures reguired by FAA Advisory
Circular 70/7460.2K, § 5a. The FAA compiied with the Advisory Circular by issuing a NOTAM
for the construction crane. Furthermore, when the Building is completed, the FAA will reduce
the present NOTAM and implement a change of flight minimums to accommodate the Building.
The Determination is not an indicator of actionable conduct but sets in motion procedures to
eliminate any source of risk.

Second, it is improper to correlate the Determination with a state land use statute. The
FAA specifically disclaims authority over land use. FAA Order 7400.2F, § 5-1-2a. Government
Code § 50485.2, a land zoning statute, states the “creation or establishment of airport hazards
be prevented by the appropriate exercise of the police power” (emphasis added). These
statutes relate to entirely different matters, the FAA’s fo “air navigation” or “the efficient
utilization of navigable airspace by aircraft” and the Government Code's to potentially life-
threatening land use,
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Third, the use of the word hazard within each statute is vastly different. The FAA's FAR
Part 77 provision focuses on efficient and safe use of airspace. To the contrary, Government
Code § 50485.2 has grave implications as it states “an airport hazard endangers the lives and
property of users of the airport and occupants of land in its vicinity.” Therefore, a hazard under
§ 50485.2 must meet a much higher and more threatening standard than that of FAR Part 77.
Due to the NOTAM, the Building fails to meet the elevated standard of § 50485.2

i, Government Code § 50485.2 Relates Solely to the City’'s Zoning Power.

The October 19 letter bases the Order on the authority granted by Government Code

§ 50485.2. However, the purpose of this statute is solely to enable the City to develop and

implement zoning procedures. Government Code § 50485.2 states, “it is therefore necessary in

" the interest of the public safety, and general welfare that the creation or establishment of airport

hazards be prevented by appropriate exercise of the police power” (emphasis added). The

language of the statute is intentionally circumspect. The statute is predicated on using a

certain, appropriate police power. The appropriate power is found in the title of the statute’s

chapter, “Airport Approaches Zoning Laws.” The October 18 ietier neglects this fact and instead
borrows the language wholesale {o justify the Order.

No authority is granted under Government Code § 50485.2 allowing the City fo issue a
Stop Work Order or otherwise halt building construction. This statute and the statute following it
deal solely with airport zoning reguiations. One treatise comments,

“To prevent the creation or establishment of airport hazards, a city may
adopt, administer, and enforce under its police power, airport zoning regulations
that may divide the hazard area info zones. Within the zones, the regulations
may specify the land uses permitted and regulate and restrict the height to which
structures or trees may be erected or allowed to grow.” Cal.Jur.3d,
Municipalities, § 443,

Thus, the City has no authority fo issue a Stop Work Order under this statute. § 504852 is
specifically aimed at airport zoning.

San Diego has, in fact, instituted a number of airport zoning regulations. See e.g.,
SDMC 88§ 132.0201 and 132.0301. Pursuant to its affirmative duty under § 50485.2 “to prevent
the creation or establishment of airport hazards,” the City zoned the area around Montgomery
Field. Specifically, this airport is governed by the AEOZ which is contiguous with the
compatibility zones set forth in the current Comprehensive Land Use Plan for Montgomery
Field. SDMC § 132.0308(a). The City met its safety obligations under Government Code
§ 50485.2 by enacting these zones. The Building, however, does not fall within this restricted
area. Further, the City has not conditioned any of Sunroad's permits or entitlements on
foliowing the mandates of these zones.

4401 EASTGATE MALL SAN DIEGO CA 82121 T: (858) 550-6000 F: (858) 550-8420 WWW.CODLEY.COM

DSD0002159



Coole

GODWARD KRONISH Zue

Mr. James T. Waring
November 28, 2006
Page Six

V. The Building Does Not Meet the Definition of Public Nuisance Under City or State
L.aw and Violates No Provisions of the Land Development Code.

The October 19 letter declares the Centrum project a public nuisance based on (a)
Government Code § 50485.2, and (b) SDMC § 11.0210. The Building does not gualify as a
public nuisance under either statute, nor does it violate any other applicable section of the Land
- Development Code.

First, Government Code § 50485.2 may not be the basis of such a determination for the
reasons stated in the previous two sections. This statute grants authority to institute city zoning
procedures, not to determine nuisances for projects already in development.

Second, the Municipal Code’s own definition of nuisance does not apply as there is no
threat to the safety or general well being of the public. The City defines a public nuisance as:
“any condition caused, maintained or permitted to exist which constitutes a threat {o the public's
health, safety and welfare.” SDMC § 11.0210. The FAA Determination resulted in action, the
NOTAM, which eliminated any potential source of danger.

Finally, Sunroad does not violate any other applicable section of the Land Development
Code. The most applicable section of the Land Development Code to this case is the SDMC
Article 2, Division 3, AEOZ. Specifically, sections 132.0201(c) and (d) state the purpose of this
code is provide the City the “opportunity to participate in the evaluation process conducted by
the FAA and CALTRANS” and to ensure “the minimum vertical buffers are provided between
the FAA-established approach paths and sfructures constructed within the Airport Approach
Overlay Zone." The entirety of the Centrum development, however, falls ocutside the AEOZ.
When granting building permits and enfitlements, the City never subjected the Cenirum
development to any of the AEOZ regulations. As such, this SDMC division is inapplicable.

The City has failed to show any violation of the Land Development Code. SDMC
§ 121.0308 demands some breach of the Land Development Code before a Stop Work Crder
may be issued. The Order is, therefore, unwarranted.

V. The Caltrans Dispute Is Immaterial to the City’'s Position.

The City cannot justify the Order using PUC § 21659(a). SDMC § 132.0201 states the
purpose of the AEOZ is to ensure "that the applicable provisions of California Public Utilities
Code Section 21659, as administered by the California Department of Transportation (Caltrans),
are satisfied.” However the Centrum development is outside the AEOZ. Therefore, this statute
has no effect. Instead, Caltrans has sole discretion to enforce PUC § 21659(a) using the
penalties provided to it by PUC § 21019. Sunroad fervently believes such penalties will not be
necessary as it is in compliance with all state laws.
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VI Sunroad’s Rights to Develop Have Vested.

Sunroad has a vested right to build the Building to 180 feet because of the July 7, 2008
building permit. California law holds, “[i]f a property owner has performed substantial work and
incurred substantial liabilities in good reliance on a permit issued by the government, he
acquires a vested right to complete construction in accordance with the terms of the permit.”
AVCO Community Developers, Inc. v. South Coast Regional Comm'n (1878) 17 Cal.3d 785,
791 (citing Dobbins v. City of Los Angeles (1904) 195 U.S. 223). Additionally, Sunroad’s rights
have vested regarding its Vesting Tentative Map, Government Code §§ 66498.1-66498.9, and
its.Development Agreement, Government Code §§ 65843-65869.5

Although the City is not prohibited from applying future policies to the Development
Agreement, such policies are limited t6 “those which do not conflict with existing laws, the
project entitiements or the express provisions of this agreement.” QOriginal Development
Agreement § 5.1. Within the definition of conflicts within the Development Agreement are those
conflicts affecting “the maximum height or size of proposed buildings on the property.” Jd. at
§ 5.1.1. The right to erect the Building to 180 fest has therefore vested, .

ViL Potential Mitigation Measures

Notwithstanding the fact that Sunroad believes that the City issued the Stop Work Order
in error, Sunroad is prepared to consider participating with the City in implementing the following
mitigation measures:

First, Sunroad is currently asking the FAA to permanently change circling minimums to
Runway 28R to accommodate the Building. Such changes will actually iower the minimums
now in place. Furthermore, it will raise pre-Centrum flight minimums by less than 20 fest.

Second, Sunroad has already installed install fighting and placed markings on the
Building to alert pilots to the Building's presence and is willing to make these fixtures
permanent. While Government Code § 50485.2 charges the City with the costs of such
measures within airport zones, Sunroad is willing to consider paying for such safety measures in
order to complete the Centrum projects.

Third, Sunroad is willing to participate in the installation of an Instrument Landing
System to Runway 10. This wouid eliminate the need for the circling approach now at issue.
The City, as operator of the airport, would traditionally shoulder the cost of this improvement.
Sunroad, however, is willing to consider contributing to the costs of this system in order to
eliminate safety concerns and ensure the full development and growth of Kearny Mesa as
envisioned in the Spectrum Master Plan,
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Vil. Conclusion

Sunroad requests the Order be lifted immediately. Failure to do so by the City will result
in irreparable harm. The City’s failure to lift the Order may constitute a breach of the
Development Agreement, thereby exposing the City to significant damages claims by Sunroad.
We hope that the City will act in accordance with relevant law and the Development Agreement.

Sincerely,

om0 - Lrvnas

Steven M. Strauss

CC: Mr. Aaron Feldman
Mr. Tom Story
Mr. Dan Feldman

520888 v16/5D
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KRONISH LLP ADDRESS! « _ _ — % ...k a.om . WAL S |
4401 Eastgate Mall NE e e AT )
San Diego, CA 82121 Q=g
(858) 550-6000
| SERVICE OF PROCESS . [[]Business [Residence -
NAME: SPECIAL INSTRUCTIONS: LAST DAY TO SERVE
ADDRESS:
WITNESS FEES
PHONE: DATTACHED
[ JPLEASE ADVANCE
AMOUNT
[ ] PERSONAL [] SUBSTITUTED OK [ ] OFFICE ' CHECK
(CCP1011)
DATE SERVED: » ; ] PROOF PROVIDED
TIME SERVED: ‘ [ ] FACE PAGES
: ATTACHED
PERSON SERVED:

Y RBCcALL [\ [ suPERIOR COURT : [] sankruPCY COURT FEES
REQUIRED ™ [ oownTown [ oisTRICT [ JATTACHED
SAME DAY oY VISTA
R c PLEASE ADV,
[J RETURN SEL o [ Progare U PVANCE
R, [] FamiLy AMOUNT
Y RS [JcHuLAVISTA
Y sl OTHER
[ ] SANTAANA CHECK
CASE NUMBER CASE NAME TYPE OF DOC'S LAST DAY TO FILE
SPECIAL INSTRUCTIONS: ) | s 7
i £ zfv{—‘/.'/ -~ 7 a
) QORI
PRINTNAME . U | | TIME DELIVERED
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BEPARTMENT OF TRAMSPOL  fION
DIVISION OF AERONAUTICS - M.8 440 ‘
1120 N STREET s
P.0. BOX 042873 _ Flex your pa:wr!
SACRAMENTO, CA 94275-0001 _ v Beenergy affictent!
PHONE {9163 654-4059 ‘

FAX (D18} 6539531

TTY {916) 655-6537

September 28, 2006 ‘ o : e
Via Overnight Mail and Facsimile to (714)384-6521

Wis. Barbars E. Lichman
LChevalier, Allen & Lichmap, LLP
695 Town Center Drive, Suite 700
Cogta Mese, California $2626-7187

Denr Ms. Lichman:

Thank 'ymi for your letter of Bepteriber 18, 2006, regarding the violstion of Californis Puiblie Utilittes Code
{PUC) Section 21659 by the construction of the Sunroed Contrum | Building near Montgomery Fieldehport. .
Unfortunately, your iefter does not answer the.concerns of the Californis Department of Transportation

{Deparmment), Division of Acranantics,

The pesition stated in our letter of Septomber 14, 2006 to Sunroad E Emerprises remaing the same. The -
construction of the Sunroad Centrum 1 Budiding is v viclation of PUC Seotion 23655(n). Without'issuance of a
pormit by the Department, continued-construction of any part of the builfing that exceeds 160-foctdbove
ground level isomiawful. That heighit, as speoified by the Federal Aviation Admvindstration (FAA) in thelr
Notice of Presumed Hazard, dated April 24, 2004, was the maximum height an object inthat losation could
reach without resulting, in 2 Determination of Hazard 1o Afr Navipation {as detenmined in the FAA Ajrspace
Determination, dated August 11, 20086, for Aeronagtical Study No. 2%6«/&"&‘&/’{’-460%«0& for the pimed

ilding ize.gixt of 184 fest).

{f eonstruction i violation of ’PUC Section 21659 proceeds, you areprocesding ﬁtvyour own risk; as youhave
~ besn notifred of the Department’s position. Additionally, if an aireraft excident acowrs at the site of the

Sunroad Centrurs 1 Budlding beeause of this PUC violation, you are agsuming all Hability for the aocident,

Further sttempts fo obfuscate the issue or canse additional deizy with your fugel responsibiiity to- comp!y with
Sestion 21650.ofthe Stau, Aeronauties Agt wz!i resutt in enforcoment action by the Dopartment,.

Sincerely,

ﬁ{ﬁ %’Vm‘r'\
K.OBROWN v
szafmn Safety Officor

- er Mike Tussey, Adrports Disctor, City of San Diggo
‘Ban Diego Alrports Advisery Committee
Dravid Miller, Attorney, Ciry of BanDiege
Tait Galloway, Senior Pleaner, City of San Diego
Biil Anderson, Director, San Diegs E‘).anamg & Compounity nvestroent Deparement
San. DisgoReglonsl Adeport Authority - T
Tom Storey, Vice President Drevelopment, Sunroxd Enterprises
Lralg Bachihann, Dirccwor of Construction, Bumroad Rmerpdses

?AA, AWP$22
“Caltrant tmprover wobiity neross California

yhibit

ARNRLR STHPARIENERTER. Covenane
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OFFICE OF CIVIL DIVISION

. DAVID E MILLER THE CITY ATTORNEY 1200 THIRD AVENUE, SUITE H:()O

Y CITY ATTORNEY
DEFUTYCITY 4 SAN DIEGO; CALIFORNLA 921014100

CITY OF SAN DIEGO TELEPHONE (619) 533-5800
FAX (619) 533-5856

MICHAEL J. AGUIRRE

CITY ATTORNEY

October 19, 2006

VIA HAND DELIVERY

Jim Waring

Deputy Chief Operating Officer

Department of Land Use and Economic Development
City of San Diego

Deér Mr. Waring:
Sunroad Centrum Building 1

As you are aware, on August 11, 2006, the Federal Aviation Administration [FAA], completed
an aeronautical study under the provisions of 49 U.S.C., Section 44718 and Title 14 of the Code
of Federal Regulations, Part 77, concerning the Sunroad Centrum Building 1 Project [Project].
The aeronautical study revealed that the structure as built would have a “substantial adverse
effect on the safe and efficient utilization of the navigable airspace by aircraft...” [emphasis
added]. In light of this conclusion, the FAA has determined that the Project is a “hazard to air
navigation.” See FAA Aeronautical Study No. 2006-AWP-4601-OFE. This determination was
subject to review on or before September 10, 2006. No request for review was sought by the
Project applicant. Thus, the FAA determination stands.

Under California Government Code section 50485.2, the City has a duty to prevent the creation
of any hazard to air navigation using the police powers of the City. California Government Code

section 50485.2 reads in relevant part:

It 1s hereby found that an airport hazard endangers the lives and property
of users of the airport and of occupants of land in its vicinity and also, if of
the obstruction type, in effect reduces the size of the area available for the
landing, taking off and maneuvering of the aircraft, thus tending to destroy
or impair the utility of the airport and the public investment therein.
Accordingly, it 1s hereby declared: (a) that the creation or establishment
of an airport hazard is a public nuisance and an injury to the community
served by the airport in question; and (b} that it is therefore necessary in
the interest of the public health, public safety, and general welfare that
the creation or establishment of airport hazards be prevented by

DSD0002210
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appropriate exercise of the police power or the authority conferred by
Article 2.6 (commencing with Section 21652) of Part 1 of Division 9 of
the Public Utilities Code. [Emphasis added].

_ In addition, San Diego Municipal Code section §121.0302(b)(4) makes it uniawful for any
person to maintain or allow the existence of any condition that creates a “public nuisance.” The
City’s Municipal Code defines “public nuisance” as “any condition caused, maintained or
permitted to exist which constitutes a threat to the public’s health, safety and welfare.” SDMC
§11.0210. Furthermore, California Government Code section 50485.2 defines “public nuisance”
as the “creation or establishment of an airport hazard.”

The Project, under both state and local law, fits squarely within the definition of a “public
nuisance.” As an “airport hazard,” the Project is 2 “‘public nnisance,” and, as a condition
constituting a threat to the public health, safety, and welfare, it is also a “public nuisance.”
Therefore, by maintaining the structure at its current height, the Project applicant is maintaining
2 “public nuisance” in violation of San Diego Municipal Code section 121.0302(b)(4).

Pursuant to California Government Code Section 38773, the City has the authority to judicially
abate public nuisances by filing criminal or civil actions. The City also has the authonty to make
the expense of abatement of the nuisance a special assessment, or a lien against the property on
which it is maintained and a personal obligation against the property owner, in accordance with
California Government Code Sections 38773.1 or 38773.5. SDMC §12.0204. The City may
also abate any violation of a state code, which constitutes a “public nuisance.” SDMC §12.0602.

In addition, to being a “hazard to air navigation” and a “public nuisance,” the Project is being
constructed without permits required by California law. California Public Utilities Section
21659(a) requires that an applicant obtain a permit from the California Department of
Transportation prior to building any structure that would exceed the FAA obstruction standards
included in Title 14 of the Code of Federal Regulations, Part 77, Subpart C [Part 77}:

No person shall construct or alter any structure or permit any natural
growth to grow at a height which exceeds the obstruction standards set
forth in the regulations of the Federal Aviation Administration relating to
objects affecting navigable airspace contained in Title 14 of the Code of
Federal Regulations, Part 77, Subpart C, unless a permit allowing the
construction, alteration, or growth is 1ssued by the department.

At Project location, a structure of 180" would exceed the obstruction standards under Part 77
and, therefore, require a state permit prior to construction. The Project applicant has not sought
or obtained the state permit and is continuing construction in violation of state law. This
violation is punishable as a criminal offense with a fine of not more than one thousand dollars
($1,000) or by imprisonment of not more than six months, or both. Public Utilities Code
§21019.

DSD0002211




Jim Waring -3~ October 19, 2006

Finally, the City’s permit revocation proceedings authorize the revocation of the building permit
for the Project. Permit revocation is permitted where project approval violates an applicable
statute, ordinance, law, or regulation; or when the approval is detrimental to the public health,
safety, or welfare; or when the approval constitutes a public nuisance. SDMC §§121.0314(c)(4)
and (5). The Project, as approved, violates Federal Regulations, the state Public Utility Code,
and the San Diego Mumnicipal Code, Additionally, the approval is detrimental to the public
health, safety, and welfare, and constitutes a “public nuisance.”

With knowledge of the declaration by the FAA that the building is a “hazard to air navigation,”
the knowledge that it 1s a public nuisance under both state and local law, and the knowledge that
the building is being constructed in violation of state law, the City must issue a “Stop Work

Order” for the Project.

Sincerely yours,

DEM:dem

Attachments

ce: Michael J. Aguirre
Karen Heumann
Carmen Brock
Abbe Wolfsheimer -
Marcela Escobar-Ecks
Kelly Broughton

DSD0002212
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Government Code § 50485.2.

It 1s hereby found that an airport hazard endangers the lives and
property of users of the airport and of occupants of land in its
vicinity and also, if of the obstruction type, in effect reduces the
size of the area available for the landing, taking off and
maneuvering of the aircraft, thus tending to destroy or impair
the utility of the airport and the public investment therein.
Accordingly, it is hereby declared:

(a) that the creation or establishment of an airport hazard is a
public nuisance and an injury to the community served by the
airport in question; and

(b) that it is therefore necessary in the interest of the public health,
public safety, and general welfare that the creation or
establishment of airport hazards be prevented by appropriate
exercise of the police power or the authority conferred by Article
2.6 (commencing with Section 21652) of Part 1 of Division 9 of
the Public Utilities Code. It is further declared that both the
prevention of the creation or establishment of airport hazards and
the elimination, removal, alteration, mitigation, or marking and
lighting of existing airport hazards are public purposes for which a
city or county may raise and expend public funds and acquire land
or property interests therein.




